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IMPLEMENTATION  OF  THE  PRETRIAL 
SERVICES  ACT  OF  1982 


TUESDAY,  MARCH  6,  1984 

House  of  Representatives, 
Committee  on  the  Judiciary, 

Subcommittee  on  Crime, 

Washington,  DC. 

The  subcommittee  met  at  10  a.m.  in  room  2226  of  the  Rayburn 
House  Office  Building,  Hon.  William  J.  Hughes  (chairman  of  the 
subcommittee)  presiding. 

Present:  Representatives  Hughes  (presiding),  Sawyer,  and  Sen- 
senbrenner. 

Staff  present:  Hayden  Gregory,  chief  counsel;  Virginia  Sloan,  as- 
sistant counsel;  Charlene  Vanlier,  associate  counsel. 

Mr.  Hughes.  The  Subcommittee  on  Crime  will  come  to  order. 

This  morning  marks  another  in  a  series  of  hearings  that  the  sub- 
committee will  hold  on  oversight  of  the  provision  of  pretrial  serv- 
ices in  the  Federal  judicial  system.  The  Pretrial  Services  Act  of 
1982  was  one  of  the  main  projects  of  this  subcommittee  in  the  97th 
Congress,  and  our  interest  in  seeing  the  mandate  of  the  act  carried 
out  is  very,  very  strong. 

During  the  last  18  months,  the  courts  have,  pursuant  to  the  di- 
rection of  the  act,  been  evaluating  their  ability  to  provide  pretrial 
services  within  the  probation  offices,  using  existing  resources  and 
personnel.  The  presumption  of  the  act,  of  course,  is  that  if  existing 
resources  and  personnel  are  sufficient  to  properly  and  fully  provide 
pretrial  services,  then  the  probation  offices  are  the  proper  vehicle 
for  doing  so. 

However,  the  act  also  clearly  provides,  in  my  judgment,  that  if 
existing  resources  and  personnel  are  not  sufficient,  the  judicial  dis- 
trict must  become  a  so-called  special  district  outside  of  the  proba- 
tion office.  It  is  only  in  these  circumstances  that  the  district  will 
receive  additional  money  to  provide  pretrial  services. 

This  hearing,  then,  is  to  evaluate  the  results  of  the  18-month 
trial  period,  or  test  period,  and  to  determine  whether  the  mandate 
of  the  act  is  being  carried  out. 

Today  we  are  pleased  to  welcome  to  the  subcommittee  our  good 
friend,  the  Honorable  Gerald  B.  Tjoflat,  judge  of  the  U.S.  Court  of 
Appeals  for  the  11th  Circuit  and  Chairman  of  the  Judicial  Confer- 
ence's Committee  on  the  Administration  of  the  Probation  System, 
and  William  Foley,  Director  of  the  Administrative  Office  of  the 
U.S.  Courts. 

(l) 


Accompanying  Judge  Tjoflat  and  Mr.  Foley  are  James  Macklin, 
Mr.  Foley's  executive  assistant,  William  Nichols,  general  counsel  of 
the  Administrative  Office,  Donald  Chamlee,  Chief  of  the  Probation 
Division,  and  Guy  Willetts,  Chief  of  the  Pretrial  Services  Branch. 

All  of  these  gentlemen  have  appeared  before  the  subcommittee 
formally  and  informally  on  a  number  of  occasions,  and  we  welcome 
you  back  today.  We  have  received  a  copy  of  your  written  statement 
which,  without  objection,  will  be  made  a  part  of  the  hearing  record. 
You  may  proceed  as  you  see  fit. 

Judge,  we  have  your  statement.  You  may  proceed.  Welcome. 

[The  complete  statement  follows:] 


STATEMENT 
OF 
HONORABLE  GERALD  B.  TJOFLAT 

CHAIRMAN 

OF  THE 

COMMITTEE  ON  THE  ADMINISTRATION  OF 

THE  PROBATION  SYSTEM 

OF  THE 

JUDICIAL  CONFERENCE  OF  THE  UNITED  STATES 

AND 

MR.  WILLIAM  E.  FOLEY 

DIRECTOR 
ADMINISTRATIVE  OFFICE  OF 
THE  UNITED  STATES  COURTS 

BEFORE  THE 

SUBCOMMITTEE  ON  CRIME 

OF  THE 

COMMITTEE  ON  THE  JUDICIARY 
UNITED  STATES  HOUSE  OF  REPRESENTATIVES 

CONCERNING 

IMPLEMENTATION  OF  THE  PRETRIAL 
SERVICES  ACT  OF  1982 
(PUBLIC  LAW  97-267) 


MARCH  6,  19  84 


Mr.  Chairman,  we  are  Gerald  B.  Tjoflat,  Judge  of  the  U.S. 
Court  of  Appeals  for  the  Eleventh  Circuit  and  Chairman  of  the 
Judicial  Conference's  Committee  on  the  Administration  of  the 
Probation  System,  and  Willisn  E.  Foley,  Director  of  the 
Administrative  Office  of  the  U.S.  Courts.   Accompanying  us  today 
is  Mr.  Foley's  Executive  Assistant  Director,  James  E.  Macklin, 
Jr.   We  also  have  available  to  answer  questions  you  may  have  the 
following  officials  of  the  Administrative  Office:   Mr.  William  M. 
Nichols,  General  Counsel;  Mr.  Donald  L.  Chamlee,  Chief  of  the 
Probation  Division;  and  Mr.  Guy  Willetts,  Chief  of  the  Pretrial 
Services  Branch. 

We  are  pleased  to  appear  before  you  today  on  the 
implementation  of  the  Pretrial  Services  Act  of  1982  (Public  Law 
97-267).   The  Administrative  Office  just  recently  filed  a  report 
on  the  implementation  of  the  program  with  the  Senate  Committee  on 
Appropriations,  as  requested  by  that  Committee.   Rather  than 
restate  what  is  already  in  that  report  we  have  incorporated  the 
report  into  the  prepared  statement. 

We  believe  that  the  pretrial  services  program  will 
substantially  enhance  the  administration  of  justice  when  it  is 
implemented.   During  the  current  transition  period  most  courts 
have  performed  pretrial  services  functions  through  their 
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probation  offices,  using  existing  staff.   While  some  courts  are 
performing  extensive  pretrial  services  activity,  others  have  not 
been  able  to  do  so  on  an  extensive  basis. 

The  district  courts  and  the  circuit  councils  will  soon  make 
their  determinations  as  to  the  organizational  structure  they  deem 
most  appropriate  for  pretrial  services  in  the  individual 
districts.   Nationally,  the  Federal  Probation  Service  is 
understaffed  and  cannot  absorb  significant  pretrial  services 
activity  on  a  continuing  basis.   We  are  concerned  that  the 
benefits  of  the  pretrial  services  program  cannot  be  achieved  if 
adequate  resources  are  not  provided. 

Just  recently  we  mailed  assessment  reports  to  the  individual 
courts.   The  reports  reflect  our  best  judgments  on  staffing  and 
organization  for  the  operation  of  pretrial  services  in  each 
district  based  on  the  limited  information  available  to  us. 
Twelve  complete  sets  of  the  reports  have  been  furnished  to  your 
staff  for  the  Committee's  use.   The  Congress  left  the  actual 
determinations  to  the  sound  discretion  of  the  individual  courts 
which  are  in  the  best  position  to  assess  their  local 
situations.   Once  the  courts  have  reviewed  our  assessments  of  the 
amount  of  work  to  be  done  in  each  district  and  informed  us  of 
their  initial  determinations  as  to  additional  staffing  needs  and 
forms  of  organization,  we  will  be  able  to  begin  the  allocation  of 
the  positions  available  to  us  and  get  on  with  the  business  of 
actually  providing  pretrial  services. 


AUMlNlblKAUVE  OFFICE  OF  THE  UNITED  STATES  COURTS 
REPORT  ON  THE  IMPLEMENTATION  OF  PRETRIAL  SERVICES  "" 
IN  THE  FEDERAL  COURTS 
February  10,  1984 

Introduction 

The  Senate  Committee  on  Appropriations  requested  the 
Administrative  Office  of  the  United  States  Courts 
("Administrative  Office")  to  report  on  the  Implementation  of  the 
pretrial  services  program  In  the  federal  courts. 

The  Committee  has  also  approved  200  of  the 
requested  313  additional  positions  for  the 
Pretrial  Services  program.   However,  the 
Committee  shares  the  concern  of  the  House 
that  the  Probation  Service  absorb  as  much  of 
this  function  as  possible  within  current 
staffing  levels.   Accordingly,  the  Committee 
directs  the  Administrative  Office  of  the  U.S. 
Courts  to  report  by  February  1,  1984,  on  the 
Implementation  of  the  expanded  Pretrial 
Services  program,  with  emphasis  on  the 
coordination  of  activities  between  1t  and  the 
Probation  Service.   (Senate  Report  No. 
98-206,  at  69) 

The  pretrial  services  program  has  now  been  Initiated  1n  most 
courts.  The  Administrative  Office  believes  that  this  program 
will  substantially  enhance  the  administration  of  justice  when  1t 
1s  implemented.   During  the  current  transition  period  most  courts 
have  performed  pretrial  services  functions  through  their 
probation  offices,  using  existing  staff.  While  some  courts  are 
performing  extensive  pretrial  services  activity,  others  have  not 
been  able  to  do  so. 

The  district  courts  and  the  circuit  councils  will  soon  make 
their  determinations  as  to  the  organizational  structure  most 
appropriate  for  pretrial  services  In  the  Individual  judicial 
districts.  Nationally,  the  Federal  Probation  Service  Is 
understaffed  and  cannot  absorb  significant  pretrial  services 
activity  on  a  continuing  basis.  We  are  concerned  that  the 
benefits  of  the  pretrial  services  program  cannot  be  achieved  If 
adequate  resources  are  not  provided. 


Pretrial  Services 

The  Pretrial  Services  Act  of  1982  (Public  Law  97-267... 
September  27,  1982)  requires  the  Director  of  the  Administrative 
Office  of  the  United  States  Courts  to  provide  for  the  estab- 
lishment of  pretrial  services  1n  all  Judicial  districts  other 
than  the  District  of  Columbia.  The  objectives  of  pretrial 
services  are  to  reduce  the  number  of  new  crimes  committed  by 
persons  released  on  ball,  reduce  the  number  of  defendants  who 
fall  to  appear  for  trial,  reduce  the  number  of  defendants 
unnecessarily  confined,  Increase  the  use  of  non-f 1nanc1 al   erms 
or  conditions  of  release,  and  reduce  the  cost  of  unnecessary 
detention. 

As  set  forth  1n  section  3154  of  title  18  of  the  United 
States  Code,  pretrial  services  functions  Include  the  following: 

(1)  Collecting,  verifying,  and  reporting  to  the  presiding 
Judicial  officer  information  on  all  Individuals  charged 
with  a  criminal  offense  (other  than  a  petty  offense) 
prior  to  the  Initial  appearance,  to  assist  1n  the 
setting  of  ball  and  conditions  of  release; 

(2)  Reviewing  and  modifying  such  ball  reports  and 
recommendations,  where  appropriate; 

(3)  Supervising  persons  released  when  designated  by  the 
court; 

(4)  Operating  or  contracting  for  facilities  for  the  custody 
and  care  of  persons  released.  Including  temporary 
residence,  treatment  for  alcohol  and  drug  abuse,  and 
counseling  services; 

(5)  Informing  the  court  and  the  United  States  attorney  of 
all  apparent  violations  of  pretrial  release  conditions 
by  defendants  and  of  any  danger  that  a  defendant  may 
pose  to  another  person  or  the  community; 

(6)  Serving  as  coordinator  for  local  agencies  which  may 
serve  as  custodians  for  released  defendants; 

(7)  Assisting  persons  released  In  securing  employment  and 
medical,  legal  or  social  services; 

(8)  Preparing  pretrial  detention  reports  1n  cooperation 
with  the  United  States  marshal  and  the  United  States 
attorney; 

(9)  Collecting  information,  monitoring  and  evaluating  ball 
activities,  and  preparlno,  periodic  reports  to  improve 
the  release  process;  and 
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(10)  Providing  reports  to  the  United  States  attorney  for 
pretrial  diversion  purposes  and  supervising  persons 
diverted  under  an  agreement  with  the  United  States 
attorney. 

Form  of  Pretrial  Services  Organizations  r 

.Pretrial  services  were  authorized  on  a  pilot  basis  1n  10 
demonstration  districts  under  title  11  of  the  Speedy  Trial  Act  of 
1974.   That  pilot  program,  1n  which  5  districts  performed  the 
services  under  Independent  offices  and  5  rere  organized  as  part 
of  district  court  probation  offices,  let  to  the  Pretrial  Services 
Act  of  1982.   Under  the  1982  Act  pretrial  services  are  to  be 
performed  through  district  court  probation  offices  or  by 
contract.   A  district  court,  with  the  approval  of  the  judicial 
council  of  the  circuit,  may  determine  that  the  services  in  that 
district  should  be  provided  under  a  separate  pretrial  services 
office. 


The  1982  Act  does  not  au 
the  Judicial  Conference  of  th 
role  in  the  decision  to  estab 
office.  The  Act,  however,  cr 
during  which  pretrial  service 
arrangements  In  the  10  demons 
provided  through  district  cou 
existing  staffs  —  In  the  rem 
transition  period  ends  on  Mar 
the  option  of  establishing  a 


thoMze  the  Administrative  Office  or 
e  United  States  to  play  a  direct 
Hsh  a  separate  pretrial  services 
eated  an  18-month  transition  period 
s  would  continue  under  existing 
tratlon  districts  and  would  be 
rt  probation  offices  --  using  their 
alnlng  82  districts.*  After  the 
ch  27,  1984  the  district  courts  have 
separate  pretrial  services  office. 


The  18-month  delay  period  was  designed  to  give  the  district 
courts,  the  circuit  councils,  and  the  Administrative  Office 
sufficient  time  to  evaluate  the  nature  and  volume  of  the  pretrial 
services  workload  1n  each  judicial  district  and  the  additional 
personnel  and  other  resources  needed,  1f  any,  in  each  district  to 
perform  such  services. 

Establishment  of  Pretrial  Services 

Following  passage  of  the  Pretrial  Services  Act  In  September 
1982,  the  Administrative  Office  began  to  provide  for  pretrial 
services  1n  the  districts  that  had  not  participated  1n  the 
demonstration  program  under  the  Speedy  Trial  Act.  Copies  of  the 
statute  and  a  memorandum  explaining  the  major  aspects  of  the 
legislation  were  sent  to  all  chief  judges  of  the  courts  of 
appeals,  district  judges  and  magistrates,  clerks  of  court,  chief 


*   The  districts  of  Guam  and  the  Northern  Mariana  Islands  are 
treated  administratively  as  a  single  unit.  The  Act  does  not 
apply  to  the  District  of  Columbia 
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By  June  30,  1983,  pretrial  services  had  been  started  1n  61 
of  the  82  non-demonstration  judicial  districts.   During  the 
12-month  period  ended  June  30,  1983,*  pretrial  services 
Interviews  were  conducted  on  14,852  defendants  nationally  -- 
9,541  1n  the  ten  demonstration  districts  and  5,311  In  the 
non-demonstration  districts.  During  that  period  5,962  defendants 
were  released  by  judicial  officers  at  Initial  appearances  to  the 
supervision  of  pretrial  services  officers  or  probation  officers 
--  4,071  1n  the  demonstration  districts  and  1,891  1n  other 
districts.   Attached  Table  1  sets  forth  the  pretrial  services 
activity  1n  each  district  during  the  12-month  period  ended  June 
30,  1983. 

Assessment  Process 

From  July  to  December  1983  the  Probation  Division  of  the 
Administrative  Office  conducted  on-site  assessment  studies  1n 
each  Judicial  district  to  determine:  (1)  the  actual  and  projected 
volume  of  ball  activity;  (2)  the  number  of  locations  at  which 
ball  Is  set;  (3)  local  summons  and  arrest  policies;  (4)  detention 
rates;  (5)  failure  to  appear  rates;  (6)  numbers  of  persons 
released  to  pretrial  supervision;  and  (7)  defendant  character- 
istics. The  assessment  teams  also  reviewed  the  ball  Investi- 
gations conducted  by  probation  officers  and  pretrial  services 
officers  In  each  district  and  the  preball  reports  and  recom- 
mendations submitted  to  Judicial  officers.  Attached  Table  2, 


*  The  Pretrial  Services  Act  became  law  on  September  27,  1982, 
three  months  after  the  start  of  the  12-month  reporting  period. 
The  10  demonstration  districts  performed  pretrial  services 
duties  throughout  the  year,  and  a  few  other  districts  started 
to  Implement  the  program  before  the  effective  date  of  the  Act. 
Most  of  the  districts,  however.  Initiated  their  pretrial 
services  programs  between  October  1982  and  June  1983. 
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prepared  from  on-site  assessments  made  by  the  Probation  Division, 
reflects  the  number  of  defendants  appearing  for  ball  purposes 
between  the  time  each  district  started  providing  pretrial 
services  and  the  time  of  Us  assessment.   It  also  reflects  the 
number  of  defendants  Investigated,  the  number  of  preball 
Investigations,  and  the  number  of  ball  recommendations  submitted 
In  each  district  during  the  assessment  period.  Because  the  time 
periods  applicable  to  these  figures  may  vary  from  district  to 
district,  1t  1s  not  feasible  to  project  the  data  from  this  table 
Into  annual  workload  estimates  or  to  compare  the  workloads  of 
individual  districts. 

The  information  collected  during  the  on-site  assessments 
shows  that  pretrial  services  have  now  been  Initiated  to  some 
degree  1n  the  great  majority  of  the  non-demonstration  districts. 
In  19  of  the  non-demonstration  districts  pretrial  Investigations 
were  conducted  on  at  least  90  percent  of  all  eligible  defendants 
making  Initial  appearances.  The  following  tables  show  the  degree 
to  which  the  probation  offices  were  able  to  assume  pretrial 
services  duties  during  the  assessment  periods. 


Percent  of  Eligible 
Defendants  Investigated 

Over  90% 

50%-89% 

201-49% 

lt-19% 

None 

Percentage  not  available 


Number  of 
Districts 

19 
20 
16 

9 
13 

5 


Percent  of  Eligible  Defendants 
on  which  a  Preball  Report 
was  filed  with  the  court 


Number  of 
Districts 


Over  901 

501  to  89% 

201-49% 

11-191 

None 

Percentage  not  available 


6 
26 
16 
13 
17 

4 


Table  2  shows  that  some  probation  offices  have  performed 
extensive  pretrial  services  during  the  transition  period  using 
existing  staff  resources.  What  the  table  does  not  show,  however, 
1s  either  the  quantity  or  the  quality  of  the  probation  offices' 
performance  of  the  full  range  of  pretrial  services  duties  or 
their  probation  and  parole  duties.  Officers  1n  several  of  the 
districts  have  stated  that  their  performance  of  pretrial  services 
duties  during  the  transition  period  has  been  achieved  at  the 
expense  of  other  operations  and  cannot  continue  without 
additional  staff  resources. 


-  5  - 


11 


Staffing  Requirements 

In  1981  a  work  measurement  study  of  probation  offices  was 
conducted  by  the  Administrative  Office.   As  a  part  of  that  study, 
the  measurement  team  evaluated  the  staffing  needs  to  perform 
pretrial  services  1n  four  districts  then  providing  those 
services.  A  basic  staffing  factor  was  established  of  one 
employee  (Including  both  professional  and  clerical)  for  each  110 
defendants  1nterv1wed.   Applying  that  factor  to  the  number  of 
criminal  defendants  projected  to  appear  In  the  United  States 
district  courts  1n  flsc  1  year  1985  (excluding  traffic  and  escape 
cases)  473  positions  will  be  needed  to  perform  pretrial  services 
duties  during  the  1985  fiscal  year,  as  shown  1n  the  following 
table: 


Workload 
Vol ume 

Factor 

Personnel 
Needed 

Criminal  defendants 

45,700 

110.00 

415 

Management  4  support 

415 

7.09 

58 

Total 

473 

For  the  fiscal  year  1984,  application  of  the  formula 
reflects  a  need  for  439  positions. 

There  are  126  positions  already  allocated  to  the  10  demon- 
stration districts.  The  budget  request  for  pretrial  services  for 
the  fiscal  year  1984  was  for  an  additional  313  positions  (both 
officers  and  clerical  support  personnel),  to  be  available  after 
March  27,  1984.  Both  the  House  and  Senate  Appropriations 
Committees  approved  200  of  the  additional  313  positions 
requested.  The  326  positions  currently  authorized  are  147  fewer 
than  the  number  needed  for  the  fiscal  year  1985. 

A  new  work  measurement  study  of  pretrial  services  functions 
will  be  undertaken  later  this  year  in  order  to  refine  further  the 
staffing  factors  for  future  appropriations  requests. 

Availability  of  Existing  Probation  Staff 

The  appropriations  request  by  the  Judiciary  did  not  Identify 
the  additional  positions  for  pretrial  services  with  either  the 
district's  probation  offices  or  separate  pretrial  services 
offices  because  Individual  district  courts  and  circuit  councils 
have  not  yet  made  their  statutory  determinations  concerning  the 
appropriate  form  of  organization  for  each  district.  Each  of  the 
Appropriations  Committees  has  urged  the  absorption  of  as  much  of 
the  pretrial  services  function  as  Is  reasonably  possible  within 
the  current  staff  levels  of  the  Federal  Probation  Service. 
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Nationally,  the  Federal  Probation  System  1s  understaffed. 
The  workload  of  the  system  has  been  Increasing,  and  pretrial 
services  functions  cannot  be  absorbed  generally  without 
additional  resources.  An  additional  330  positions  have  been 
requested  for  the  fiscal  year  1985  (224  officers  and  106?clerks) 
to  perform  general  probation  and  parole  duties,  exclusive  of 
pretrial  services  functions. 


jjOflj  Group 


Clients  Under  Supervision 

a.  High  Activity  Cases 

b.  Low  Activity  Cases 

Pre  and  Post-Sentence  Reports 
Collateral  Reports 
Violation  Reports 
Drug  Aftercare  Clients 
Management  and  Support 
Travel  Mileage 
Clerical  Functions 

TOTAL  POSITIONS  HEEDED 

Probation  Officers 

Clerks 

Probation  Officer  Assistants 


•  Actual  As  of  June  30. 
**  Data  not  available. 


Actual 

Estimates 

Staffing 

Ratio 

1981 

1982 

mr 

1984 

1985 

58,494 

59,009 

60.180 

64.000 

68,000 

41:1 

at 

23.016 

23.700 

25,200 

90:1 

•• 

'*» 

37.164 

40.3O0 

42,800 

97:1 

26.749 

29.057 

31,608 

33.000 

35,000 

357:1 

19,036 

21.939 

23,135 

27,000 

29.500 

212:1 

12.592 

12.086 

12,437 

13,200 

13.600 

112:1 

4.279 

4.592 

4,735 

5.000 

5,300 

7.09:1 

•  ••  •• 

..... 

..... 

60.000:1 

•* 

M 

7.377.217 

7.229,003 

7r229.O03 

1.66:1 



2.703 
T7677 

2.703 
T717T 

2.808 
17677 

2.871 

3,201 
T79TB" 

1,036 

1.036 

1,071 

1.097 

1.203 

40 

40 

40 

40 

40 

Although  the  Federal  Probation  System  Is  understaffed,  there 
are  some  individual  districts  which  are  1n  fact  overstaffed  at 
this  time  and  could  absorb  the  work  of  pretrial  services,  at 
least  for  the  short  term.  Those  probation  offices  which  are 
overstaffed,  however,  will  continue  to  be  reduced  by  attrition, 
based  on  the  probation  workload  staffing  formula. 
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Recommendations  as  to  form  of  Organization 

The  statutory  18-month  transition  period  ends  on  March  27, 
1984.   Until  that  time  pretrial  services,  other  than  In  the 
demonstritlon  districts,  must  be  performed  by  the  district  court 
probation  offices.   After  that  date  Individual  district  courts 
may,  with  the  approval  of  their  circuit  councils,  establish 
Independent  pretrial  services  offices.   The  statute  thus  provides 
a  date  on  which  the  courts  may  begin  to  exercise  their  discretion 
as  to  the  form  of  organization  for  pretrial  services.   The 
courts'  discretion  to  determine  the  form  of  organization  1s  a 
continuing  grant  of  authority  which  may  '.  i   exercised  at  any  time 
thereafter. 

The  Probation  Committee  of  the  Judicial  Conference  has 
reviewed  the  assessment  reports  and  recommendations  of  the 
Administrative  Office  and  has  recommended  which  type  of 
organization  appears  to  be  most  appropriate  for  each  district. 
In  the  absence  of  extensive  experience  1n  the  actual  performance 
of  pretrial  services  functions  1n  most  districts  (other  than  the 
demonstration  districts),  the  recommendations  we»"e  formulated 
after  examining  the  following: 

A.  The  number  of  staff  positions  needed  for  each  district  to 
perform  pretrial  services,  1$  derived  from  two  primary 
factors  : 

1.  Actual  and  projected  volume  of  criminal  prosecutions 
and  the  nature  of  the  offenses  charged;  and 

2.  The  actual  and  projected  numbers  of  Individual 
defendants  charged  and  the  variety  of  individual 
defendant  characteristics  within  the  district. 

B.  These  primary  factors  must  be  carefully  assessed  to 
project  the  volume  of  workload  activity  anticipated  1n 
each  of  the  major  pretrial  services  functions  as  follows: 

1.  Ball  Investigations  conducted.  This  1s  a  measure  of 
the  work  performed  during  the  18-month  delay  period. 

2.  Preball  reports  and  recommendations.  This  1s  a 
measure  of  the  effectiveness  In  reaching  defendants 
prior  to  the  ball  hearing. 

3.  Summons  and  arrest  policy.  This  Impacts  on  how  many 
defendants  will  have  to  be  Interviewed  In  custody  on  a 
priority  basis.  Summons  cases  can  be  scheduled  to 
avoid  peaks  and  valleys  in  the  workload. 
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4.  Number  of  persons  released  to  pretrial  supervision. 
This  1s  also  related  to  the  staff  required  since  a 
higher  proportion  of  supervision  for  persons  released 
from  custody  requires  wore  officers. 

5.  Detention  rates.  This  affects  how  much  work  there  1s 
1n  follow-up  ball  hearings,  Interviews,  and  related 
activity. 

6.  Failure  to  appear  rates.  This  1s  an  Indicator  of 

p  tentlal  problems  1n  the  ball-setting  orocess  1n  a 
district. 

C.  Finally,  the  number  of  separate  locations  at  which  ball 
Is  set  and  the  volume  of  activity  at  each  location  will 
Influence  how  widely  dispersed  the  available  staff  will 
be. 

The  dispersal  of  available  staff  among  the  different  loca- 
tions within  a  district,  as  well  as  the  total  number  of  staff 
needed  to  perform  pretrial  services  functions,  will  shape  the 
ultimate  decision  as  to  the  appropriate  form  of  organization. 
The  fewer  the  locations  at  which  ball  1s  set,  the  more  feasible 
It  is  to  concentrate  staff  In  an  office  separate  from  the 
probation  office  and  still  have  sufficient  personnel  to  provide 
backup  coverage  during  periods  of  staff  leave  and  Illness. 

Each  district  was  reviewed  Individually,  taking  Into  con- 
sideration the  above  factors.  The  Committee  saw  no  reason  to 
recommend  a  change  In  organizational  structure  for  the 
demonstration  districts.   Generally,  the  Committee  followed  a 
guideline  of  recommending  to  other  districts  the  establishment  of 
separate  pretrial  services  offices  where  four  or  more  officers 
would  be  located  at  a  single  place  of  setting  ball.  Where  the 
caseload  of  a  district  would  justify  a  total  staff  of  four  or 
fewer  positions  --  or  the  caseload  1s  geographically  dispersed  -- 
the  feasibility  of  establishing  a  separate  organization  for 
pretrial  services  functions  Is  very  questionable. 

The  recommendations  and  accompanying  assessment  reports 
will  be  sent  to  the  district  courts  and  circuit  councils  in 
February  1984.  Table  3  sets  forth  the  recommendations  for  each 
district.  The  table  reflects  three  types  of  recommendations:  (1) 
those  districts  In  which  pretrial  services  are  best  organized 
within  the  probation  office  because  of  modest  caseload  and/or 
geographic  factors,  (2)  those  In  which  a  separate  office  1s  the 
best  way  to  provide  pretrial  services,  and  (3)  those  districts 
("Intermediate")  In  which  the  advantages  of  one  form  of 
organization  do  not  prevail  over  the  other. 

It  Is  not  expected  that  each  district  will  be  provided  with 
the  number  of  staff  derived  from  the  work  Measurement  formula  to 
perform  all  pretrial  services  functions.  For  the  fiscal  year 
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1984  the  number  of  staff  required  under  the  formula  1s  439. 
Funds  have  been  authorized  by  the  Congress,  however,  for  only  326 
positions.   Therefore,  most  districts  can  expect  to  be  provided 
with  fewer  staff  than  reflected  1n  Table  3. 

"  t  " 

In  addition,  each  court  will  be  asked  to  conduct  an  indepen- 
dent assessment  of  Its  current  and  future  personnel  needs  and  to 
specify  the  extent  to  which  pretrial  services  functions  can  be 
absorbed  by  existing  probation  office  staff.   Some  courts  may 
conclude,  after  a  review  of  all  relevant  factors,  that  their 
probation  offices  can  absorb  some  pretrial  services  functions  and 
will  request  fewer  st  ff  to  perform  pretrial  services  than  called 
for  under  the  work  measurement  formula.   Probation  offices  and 
pretrial  services  offices  will  not  be  given  more  staff  than  the 
individual  courts  request. 

Table  4  1s  a  district  by  district  list  of  the  personnel 
actually  assigned  to  each  probation  office  as  of  December  15, 
1983,  the  staff  needed  1n  probation  offices  to  perform  general 
probation  and  parole  duties,  the  number  of  personnel  by  which 
each  district  1s  currently  over  or  under  the  work  measurement 
formula,  and  the  number  of  personnel  needed  to  provide  pretrial 
services . 

Authorization  of  Resources 

The  attached  opinion  by  the  General  Counsel  of  the 
Administrative  Office  addresses  the  question  of  the  allocation  of 
additional  personnel  to  district  courts  that  elect  to  provide 
pretrial  services  through  their  probation  offices.  The  opinion 
concludes  that  the  Director  1s  charged  by  statute  to  provide  for 
the  delivery  of  pretrial  services  system-wide,  but  the  choice  as 
to  the  mode  of  delivery  of  such  services  1s  left  expUdty  by 
statute  to  the  Individual  district  courts,  with  the  concurrence 
of  the  judicial  council  where  the  choice  of  the  court  1s  for  a 
separate  office.  While  the  Pretrial  Services  Act  of  1982  Itself 
gives  the  court  and  councils  unfettered  discretion  to  choose  the 
appropriate  form  of  organization  for  pretrial  services,  the 
legislative  history  expresses  the  Congressional  intent  that 
additional  personnel  be  provided  only  In  those  districts  where 
pretrial  services  are  delivered  through  a  separate  office. 

The  Director  must  comply  with  his  statutory  duty  under  18 
U.S.C.  §  3152(a)  to  provide  for  the  establishment  of  pretrial 
services  In  each  federal  judicial  district.  If  courts  exercise 
their  statutory  option  of  having  pretrial  services  performed  by 
their  probation  offices,  and  if  existing  staff  resources  1n  those 
offices  are  Inadequate  to  discharge  that  responsibility,  the 
Director  must  ask  the  Congress  for  additional  personnel  for 
probation  offices,  despite  the  thrust  of  the  legislative  history 
of  the  1982  statute. 


-  10 


16 


The  Administrative  Office  plans  to  allocate  positions  to  the 
districts  as  the  pretrial  workload  requires,  whether  the  courts 
choose  separate  pretrial  services  organizations  or  not.  This  1s 
the  only  appropriate  course  that  the  Director  may  follow  under 
the  existing  statute.   If  the  current  statute  were  interpreted  to 
prohibit  the  assignment  of  personnel  to  probation  offices, the 
Director  would  have  an  unresolvable  dilemma.  He  1s  mandated  to 
provide  pretrial  services  1n  all  districts,  yet  he  would  have  no 
authority  to  provide  resources  for  those  districts  which  exercise 
their  clear  statutory  option  of  providing  pretrial  services 
through  their  probation  office   Without  necessary  resources  the 
peformance  of  either  pretrial  services  or  probation  functions 
(or  both)  will  suffer,  frustrating  the  fundamental  objectives  of 
each  of  those  systems. 

Future  Plans  to  Implement  the  Act 

Responsibility  for  Implementing  the  Act  1s  shared  by  the 
Director,  the  district  courts,  and  the  circuit  councils.   The 
Administrative  Office  will  continue  to  provide  guidelines  through 
the  issuance  of  manuals,  instructions,  and  recommended  procedures 
to  probation  offices,  pretrial  services  offices,  and  to  United 
States  magistrates.   Working  with  the  Federal  Judicial  Center, 
training  will  be  provided  to  facilitate  Implementation  of  the 
provisions  of  the  Act  and  to  Increase  the  efficiency  and  quality 
of  pretrial  services  1n  each  court. 

The  Act  requires  annual  reports  on  pretrial  services 
activities,  and  a  new  statistical  reporting  system  has  been 
developed  to  support  that  requirement.   Periodic  reviews  of 
pretrial  services  and  probation  work  1n  the  courts  will  be  made 
by  the  Division  of  Probation  and  the  Office  of  Management  Review, 
and  recommendations  for  improvements  will  be  made  to  the  courts. 

With  the  implementation  of  pretrial  services  on  a  nationwide 
basis,  the  Administrative  Office  plans  to  conduct  a  new  and  more 
thorough  work  measurement  study  during  calendar  year  1984  to 
determine  future  staffing  levels  needed  to  perform  pretrial 
services  functions.   Implementation  of  the  Act  will  continue 
under  the  oversight  of  the  Probation  Committee,  acting  on  behalf 
of  the  Judicial  Conference  of  the  United  States. 
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Table  1 
.    Defendant*  kitanriewed  by  Pretrial  lerricei 
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TABU  2 
ASSESS**  J  PERIOD  DATA 
tunniittiiiinmuimtmtaiiunnunimiMiiUMitnttMmmiumttiiunnitntnMiiiimmiut 

defendants 

iwing  psebail 

initial  investigations  neports  bkoiwewations 

circuit  art  district  appearance  conducted  ium1tted  subnitted 


FIRST  CIRCUIT 

t   • 

HAI« 

M 

12 

.20 

12 

.20 

12 

1.00 

imssachusetts 

250 

US 

.47 

151 

.40 

122 

.81 

NEW  HARPSHIRE 

It 

0 

.00 

0 

.00 

0 

.00 

RH3PE  ISLAND 

32 

3 

.04 

3 

.04 

3 

1.00 

PUERTO  RICO 

HZ 

240 

.70 

240 

.70 

240 

1.00 

SECOND  CIRCUIT 

CONNECTICUT 

90 

25 

.28 

10 

.11 

9 

.90 

N£y  YORKiN. 

*» 

0 

.00 

0 

.00 

0 

.00 

6-NE«  TORr.E.  ill) 

1344 

1312 

.17 

1222    " 

.91 

1140 

.95 

f-KU  TOft.S.  (17) 

1321 

1151 

.87 

1094 

.83 

1004 

.92 

>£¥  TOtt.W. 

U 

0 

.00 

0 

.00 

0 

.00 

VERMNT 

10 

9 

.to 

4 

.40 

4 

1.00 

THIRD  CIRC JIT 

■ 

DELAWARE 

49 

7 

.18 

3 

.08 

3 

1.00 

NE»  JERSEY 

472 

141 

.30 

110 

.28 

123 

.94 

B-frwiSTLVf.S'A-E.  (9) 

KB 

574 

.71 

3?7 

.4? 

375 

.94 

PENHStl.V»W4fH. 

171 

4 

.02 

4 

.02 

3 

.75 

PENNSYLVANIA*!!. 

160 

70 

.39 

20 

.11 

14 

.70 

VIRGIN  ISLANDS 

135 

126 

.15 

47 

.50 

0 

.00 

FORTH  CIRCUIT 

l-Vf  ILWD  <14) 

1518 

944 

.44 

772 

.51 

770 

1.00 

NORTH  CAROLINA*. 

n 

0 

.00 

0 

.00 

0 

.00 

NORTH  CMSLIfiAtH. 

214 

214 

1.00 

1121 

.52 

not 

.98 

NCRTH  CAROLINA. 

n 

0 

.00 

0 

.00 

0 

.00 

SXITH  CAROLINA 

367 

1? 

.23 

74 

.20 

41 

.34 

V1RGIMIA.E. 

n 

1 

.00 

1 

.00 

1 

1.00 

umiak*. 

78 

» 

.12 

3 

.04 

5 

1.00 

VEST  VIRGINIA*. 

it 

0 

.00 

0 

.00 

0 

.00 

NEST  VIROINIAiS. 

107 

10 

.09 

1 

.07 

8 

1.00 

FIFTH  CIRCUIT 

LOUISIANAiE. 

390 

33? 

•12 

339 

.02 

359 

1.00 

LOUISIANAtH. 

W 

W 

1.00 

n 

.14 

13 

1.00 

LOUISIANA*. 

58 

» 

.47 

IV 

.47 

39 

1.00 

WSSISSIPPI.N. 

57 

37 

1.00 

41 

.72 

21 

.31 

mssissiFPi.j. 

n 

• 

.00 

• 

.00 

0 

.00 

PRETRIAL  SERVICES  BRANCH  -  PROBATION  DIVISION  -  THE  ADnlNISTMTIVC  OFFICE  OF  THE  UNITES  STATES  COURTS  -  PAGE  1 
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TAJU   2 

*SStSS  ItWT  tum  DATA 
»ituiiniii)»tii«tititiiitHiiiiiiiiiHTiuiiiHiiiiiiti«immiimiiitit!iiimitmit!tmimimtmi 
BEFENSAXTS 

hnr.lW  WEBML 

'••'  INITIAL  INVESTIGATIONS  KPOftTS  8ECOHHENMTI0NS 

'.uit  ta  mstm:t  abearance  comuucted  submitted  sumitted 


r-TEUS.N.  i7) 

755 

734 

.97 

717 

.95 

7101  . 

.99 

TEXASiE. 

50 

19 

.38 

16 

.32 

14 

.88 

TEXASiS. 

It 

0 

.00 

0 

.00 

0 

.00 

TEW5»«. 

378 

25? 

.49 

21 

.58 

218 

.99 

SIXTti  CIRCUIT 

TJfTUCf?»E. 

144 

15 

.10 

0 

.00 

0 

.00 

KEKTUCKTiU. 

278 

213 

.77 

122 

.44 

0 

.00 

M1CHI5AN.E.   (IE: 

1O03 

953 

.95 

909 

.91 

9041 

.99 

WCHIMN.U. 

21B 

217 

1.00 

206 

.94 

206 

1.00 

OHIOiH. 

17? 

176 

.99 

152 

.85 

152 

1.00 

OHIO'S. 

us 

122 

.75 

76 

.47 

43 

.83 

TMNESSEE.E. 

n 

0 

.00 

0 

.00 

0 

.00 

Tennessee. a. 

13S 

8 

.04 

3 

.02 

1 

.33 

TENKSSEE-a. 

n 

4 

.00 

0 

.00 

0 

.00 

SEVENTH  CIRCUIT 

P-IU!i3!S.H.  (7) 

1949 

1049 

1.00 

501 

.48 

313 

.62 

ILLINGIStC. 

It 

0 

.00 

0 

.00 

0 

.00 

UUWIS.S. 

15' 

12: 

.77 

109 

.69 

109 

1.00 

ini:mh.k. 

33 

33 

1.00 

29 

.88 

29 

1.00 

iiciana.s. 

58 

57 

.98 

46 

.79 

40 

.87 

r     NSIN-E- 

139 

128 

.92 

115 

.83 

114 

.99 

nu..*s>*. 

75 

23 

.31 

12 

.16 

0 

.00 

EIGHTH  circuit 

ANOKSAStE. 

248 

121 

.49 

75 

.30 

19 

.25 

AKKANSASiU. 

M 

14 

.50 

31 

.46 

31 

1.00 

ion**. 

AS 

A2 

.95 

41 

.94 

41 

1.00 

IOW.S. 

55 

52 

.95 

29 

.53 

26 

.90 

rincsota 

258 

255 

.99 

241 

.93 

217 

.90 

HISSOURIiE. 

100 

11 

.11 

2 

.02 

2 

1.00 

1-MSS3URMI.  '*) 

330 

330 

1.00 

321 

.♦7 

321 

1.00 

NEBRASKA 

40 

at 

.45 

25 

.43 

22 

.88 

NORTH  IttOTA 

ii 

si 

.47 

28 

.42 

28 

1.00 

SOUTH  DAKOTA 

188 

si 

ja 

91 

at 

43 

.88 

CNTH  CIRCUIT 

ALASKA 

121 

47 

.If 

43 

.17 

43 

1.00 

ARIZONA 

487 

443 

.95 

im 

.82 

I93t 

.98 

CAHFOWAill. 

St 

14 

.00 

7 

.00 

7 

1.00 

CAUfORHIArE. 

ss 

227 

.70 

117 

.31 

186 

.19 

PRETRIAL  SERVICES  RANCH  -  PROBATION  IIVISIW  -  1ME  AMINlsnATIVE  OFFICE  Or  THE  UNITE)  STATES  COURTS  •  PAOE  2 
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TABLE  2 
ASSESSMENT  PERIOD  OATA 

«ntttotunttttmttitfUuiituutiuittiuituttiitutttttiititMtu»tttnu.«itimmutuuiu»titttn 

KFEKMKTS 

MAKING  PREBAIL 

INITIAL  INVESTIGATIONS  REPORTS  RECOMMENDATIONS 

CIRCUIT  AK  Olf-TKICT  ABEARANCE  CONDUCTED  SUBMITTED  SUBMITTED 


i'-CALIFOWA.C.  (I!) 

1831 

1811 

.99 

14151 

.88 

14901 

.92 

CALirOWIA.S. 

It 

141 

.00 

125    ' 

.00 

73 

.58 

kaj:i: 

1 

0 

.00 

0 

.00 

0 

.00 

IDAHO 

i:o 

100 

.83 

94 

.78 

94 

1.00 

team 

l? 

11 

.58 

0 

.00 

0 

.00 

NEVADA 

ti 

0 

.00 

0 

.00 

0 

.00 

ORESON 

?i 

42 

.46 

33 

.16 

33 

1.00 

U«H:NGTOK..  . 

88 

12 

.14 

6 

.07 

6 

1.00 

W5HiN5T0N.il. 

87 

73 

.14 

69 

.79 

66 

.96 

EUAM/NO.NAUANA  ISLANDS 

22 

? 

.41 

4 

.18 

4 

1.00 

TEirrH  cxruii 

CX9KA39 

174 

168 

.»7 

138 

.79 

125 

.91 

KANSAS 

190 

132 

.69 

103 

.54 

98 

.95 

«y  it 'ico 

16? 

120 

.71 

120 

.71 

120 

1.00 

OKLAHOMA.  N. 

154 

150 

.97 

150 

.97 

150 

1.00 

nawMiE. 

127 

104 

.82 

104 

.82 

104 

1.00 

OUAHCMA.li. 

443 

»1 

.21 

91 

.21 

91 

1.00 

UTAH 

tt 

0 

.00 

0 

.00 

0 

.00 

imwi** 

31 

12 

.34 

10 

.29 

10 

1.00 

ELEVENTH  CSKLIT 

WfWMAtN. 

IN 

127 

.98 

126 

.98 

114 

.90 

'BAfAtH. 

84 

34 

•    .40 

28 

.33 

26 

.93 

*tb4BAflAiS* 

33 

27 

.82 

22 

.67 

22 

1.00 

FLORID*.*. 

tt 

31 

.00 

26 

.00 

11 

.42 

FLWIM.1. 

:i3 

183 

.86 

0 

.00 

0 

.00 

E-fLOSIDA.S. 

2781 

1384 

.50 

1048t 

.38 

10231 

.98 

P-SXOKGIA.N.  (3) 

«*2 

286 

.51 

231 

.41 

231 

1.00 

KCMIA.H. 

32 

30 

.94 

26 

.81 

26 

1.00 

6El*4!A.«. 

193 

35 

.18 

1 

.01 

1 

1.00 

I  -  OEMCHSTRATION  IISTMCT  -  INICFENDEHT 

P  -  KW5TRATI0H  DISTRICT  -  PROBATION 

E  -  ElUCGENCT  PRETRIAL  OFFICE 

t  •  tATA  EUR.  OL»TIOH  FROM  SAMPLE 

tt  •  HU  NCI  AvAI.AlLE 

(  )  -  CURKEfT  PRETRIAL  SERVICES  STAFF 


PRETRIAL  SERVICES  8RANCM  -  PROBATION  DIVISION  •  THE  ADMINISTRATIVE  OFFICE  OF  THE  UNITE)  STATE!  COURT!  -  PA6E  1 


22 


RECOMMENDATION  OP  THE  PROBATION  COMMITTEE 
AS  TO  FORM  OF  PRETRIAL  SERVICES  ORGANIZATION 


TABLE  3 

DISTRICT 

STAFF1 
2 

LOCATIONS2 

1 

RECOMMENDATION 

ALABAMA  MIDDLE 

r 
PROBATION 

ALABAMA  NORTHERN 

5 

2 

INTERMEDIATE 

ALABAMA  SOUTHERN 

2 

1 

PROBATION 

ALASKA 

2 

1 

PROBATION 

ARIZONA 

8 

2* 

INTERMEDIA'  1 

ARKANSAS  EASTERN 

3 

1 

PROBATION 

ARKANSAS  WESTERN 

1 

1+ 

PROBATION             , 
SEPARATE-SPECIAL  REC.3 

CALIFORNIA  CENTRAL 

16 

1+ 

CALIFORNIA  EASTERN 

7 

2+ 

INTERMEDIATE 

CALIFORNIA  NORTHERN 

9 

1* 

SEPARATE  OFFICE 

CALIFOPNIA  SOUTHERN 

15 

2 

SEPARATE  OFFICE 

COLORADO 

4 

1 

PROBATION 

CONNECTICUT 

3 

2 

PROBATION 

DELAWARE 

1 

1 

PROBATION 

FLORIDA  MIDDLE 

7 

3 

INTERMEDIATE 

FLORIDA  NORTHERN 

2 

1+ 

PROBATION 

FLORIDA  SOUTHERN 

23 

2* 

SEPARATE  OFFICE 

CEOROIA  MIDDLE 

2 

1* 

PROBATION             , 
SEPARATE-SPECIAL  REC.J 

CEORGIA  NORTHERN 

6 

1 

GEORGIA  SOUTHERN 

3 

3 

PROBATION 

GUAM  k   11.  MARIANA 

1 

1+ 

PROBATION 

HAWAII 

3 

1+ 

PROBATION 

IDAHO 

1 

1 

PROBATION 

ILLINOIS  CENTRAL 

3 

1+ 

PROBATION             , 
SEPARATE-SPECIAL  REC . 3 

ILLINOIS  NORTHERN 

11 

1 

ILLINOIS  SOUTHERN 

2 

1 

PROBATION 

INDIANA  NORTHEPN 

2 

1 

PROBATION 

INDIANA  SOUTHERN 

3 

1 

PROBATION 

IOWA  NORTHERN 

1 

1 

PROBATION 

IOWA  SOUTHERN 

2 

1 

PROBATION 

KANSAS 

3 

2* 

PROBATION 

KENTUCKY  EASTERN 

3 

2 

PROBATION 

KENTUCKY  WESTERN 

3 

1 

PROBATION 

LOUISIANA  EASTERN 

6 

1 

SEPARATE  OFFICE 

LOUISIANA  MIDDLE 

1 

1 

PROBATION 

LOUISIANA  WESTFRN 

2 

2 

PROBATION 

MAINE 

1 

2 

PROBATION 

MARYLAND 

14 

2 

SEPARATE  OFFICE 

MASSACHUSETTS 

5 

2 

INTERMEDIATE 

MICHIGAN  FASTERN 

13 

1* 

SEPARATE  OFFICE 

MICHIGAN  WESTERN 

3 

1 

PROBATION 

MINNESOTA 

4 

2 

PROBATION 

MISSISSIPPI  UORTHFRN 

1 

1 

PROBATION 

MISSISSIPPI  SOUTHERN 

2 

2 

PROBATION 

MISSOURI  FASTERN 

4 

1 

PROBATION 

MISSOURI  WESTERN 

3* 

2 

PROBATION-SPFCIAL  REC. 

MONTANA 

2 

1* 

PROBATION 

UFBPASKA 

1 

1 

PROBATION 

NEW  HAMPSHIRE 

1 

1 

PROBATION 

23 


Page  two 

TABLE 

3  (Cont'd.) 

DISTRICT 

STArF1 

LOCATIONS* 

RECOMMENDATION 

nfv  jrnsry 

9 

2 

SEPARATE    t 

new  MEXICO 

3 

1* 

PPOnATION 

NEVADA 

5 

2 

INTERMEDIATE 

ND;  YORK  EASTERN 

11 

1 

SEPARATE  OFFICE 

Nrw  YORK  NORTHER!! 

1 

1 

PROBATION 

RFC.3 

HEU  YORK  SOUTHERN 

1? 

2 

SEPARATE-SPECIAL 

NEW  YORK  WESTER!.' 

3 

1 

PRORATION 

NORTH  CAROLINA  FASTER!! 

4 

1* 

PROBATION 

NORTH  CAROLINA  MIDDLE 

3 

2 

PROBATION 

NORTH  CAROLINA  WESTERN 

3 

? 

PRORATION 

NORTH  DAKOTA 

1 

1  + 

PROBATION 

OHIO  NORTHERN 

5 

3 

PRORATION 

OHIO  SOUTHERN 

4 

3 

PROBATION 

OKLAHOMA  EASTERN 

2 

1* 

PROBATION 

OKLAHOMA  NORTHERN 

2 

2 

PROBATION 

OKLAHOMA  WESTERN 

3 

1* 

PROBATION 

OREGON 

2 

1+ 

PROBATION 

PENNSYLVANIA  EASTERN 

7 

1 

SEPARATE  OFFICE 

PENNSYLVANIA  MIDDLE 

3 

2 

PROBATION 

PENNSYLVANIA  WESTERN 

3 

1 

PROBATION 

PUERTO  FICO 

4+ 

1 

INTERMEDIATE 

RHODE  ISLAND 

1 

1 

PROBATION 

SOUTH  CAROLINA 

6 

3 

INTERMEDIATE 

SOUTH  DAKOTA 

2 

3 

PROBATION 

TENNESSEE  EASTERN 

4 

3 

PROBATION 

TENNESSEE  MIDDLE 

3 

1 

PROBATION 

TENNESSEE  WESTERN 

5 

1 

INTERMEDIATE 

TEXAS  EASTERN 

2 

2 

PROBATION 

RFC . 3 

TEXAS  NORTHERN 

10 

2 

SEPARATE-SPECIAL 

TEXAS  SOUTHERN 

21 

4 

SEPARATE  OFFICE 

TEXAS  WESTERN 

13 

4 

SFPARATE  OFFICE 

UTAH 

2 

1 

PROBATION 

VERMONT 

1 

1 

PROBATION 

VIRGINIA  EASTERN 

15 

4 

SEPARATE  OFFICE 

VIRGINIA  WESTERN 

2 

2 

PROBATION 

VIRGIN  ISLANDS 

5 

2 

INTERMEDIATE 

WASHINGTON  EASTERN 

2 

2 

PROBATION 

WASHINGTON  WESTERN 

5 

2+ 

INTERMEDIATE 

WEST  VIRGINIA  NORTHERN 

2 

1* 

PROBATION 

WEST  VIRGINIA  SOUTHERN 

2 

2 

PROBATION 

WISCONSIN  EASTERN 

2 

1 

PROBATION 

WISCONSIN  WESTERN 

1 

1 

PROBATION 

WYOMING 

1 

1+ 

PROBATION 

1DOES  NOT  INCLUDE  STAFF  NEEDED  FOR  MANAGEMENT,  BOTH  OFFICER  AND 
CLERICAL  POSITIONS  ARE  INCLUDED 

2"LOCATI0NS"-REPERS  TO  THE  NUMBER  OF  SITES  WITHIN  A  DISTRICT  IN  WHICH 
AT  LEAST  75  CRIMINAL  DEPENDANTS  MAKE  THEIR  INITIAL  APPEARANCE  PER 
TEAR.   ANY  DISTRICT  WITH  MORE  THAN  ONE  SITE  HAVING  LESS  THAN  75 
INITIAL  APPEARANCES  -  WHICH  NUMBER  STILL  REPRESENTS  10*  OF  THE  BAIL 
WORK  -  WAS  OIVEN  A  ■♦■  AFTER  THE  NUMBER  OF  MAJOR  LOCATIONS. 

^SPECIAL  RECOMMENDATIONS  ARE  MADE  IN  6  OF  THE  10  DEMONSTRATION 
DISTRICTS,  IN  VIEW  OF  UNIQUE  SITUATIONS  THERE. 
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JMLE4 

STAFFING  MALTS)  S 

tstmtstmtmsssimtmmtttmmmsmtttttftttmmmitmtmmmt 

PROBATION  PROBATION        PRETRIAL 

STAFF  PROBATION        STAFF  STAFF 

CIRCUIT  AND  DISTRICT  AVAILABLE        STAFF  CEO       ♦  /  -  CEO 


FIRST  CIRCUIT 

MIKE 

s 

6 

-01 

i 

MSSACHUXTTS 

42 

42 

00 

s 

*y'H««HlF.E 

S 

S 

00 

1 

RSODE  ISLAND 

A 

6 

00 

1 

t£RTO  RICO 

18 

17 

01 

4 

SECCW  CIRCUIT 

CDNr*£CTICJT 

22 

23 

-01 

3 

Ntt  YCKKiN. 

11 

f 

02 

1 

8-NEM  TCPiitE.  (11) 

93 

?7 

-04 

11 

P-HEM  YORKiS.  (17) 

16 

96 

00 

12 

NEU  TORKtH. 

17 

18 

-01 

3 

VERMONT 

A 

4 

02 

1 

THJF.T  C1RCLIT 

EEUUK 

B 

7 

01 

1 

NEU  JERSEY 

47 

61 

06 

9 

l-fEMHSaVAKIA»E.  (?) 

72 

71 

01 

7 

FCNNSUVAIIIAtH. 

14 

14 

00 

3 

PEM;YLVAMIA»ll. 

30 

24 

06 

3 

VIRSIN  ISLAMIC 

10 

11 

-01 

S 

rCURTH  CIRCUIT 

t-KARHAW  (14) 

81 

88 

-07 

14 

NORTH  CAR3LINA»E. 

31 

33 

•02 

4 

NORTH  CAROLINAiN. 

26 

26 

00 

3 

NORTH  CAROLINAiV. 

25 

28 

-03 

3 

SOUTH  CAROLINA 

41 

43 

-02 

6 

VIROINIAiE. 

46 

46 

00 

IS 

VIRCINIAiV. 

20 

19 

01 

2 

VEST  VIRGZNlAtN. 

S 

1 

•03 

2 

NEST  VIR6INIA1S. 

11 

14 

-01 

2 

FIFTH  CIRCUIT 

tCUISIMArE. 

33 

34 

•01 

A 

LflUISIANA»B. 

10 

10 

80 

1 

IQUISIMAiN. 

22 

23 

-11 

2 

MISSISSIPPI*. 

11 

11 

80 

1 

MSSISSIPPIiB. 

14 

13 

01 

2 

P-TEiASrl.  (7) 

49 

74 

•as 

18 
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TAJLE  4 
STAFFING  ANALYSIS 

mmsummmsmmmttitMmuttmmtstmmstmsttmmmmm* 

PICIATIW  PROBATION  PRETRIAL 

STAFF               PROBATION  STAFF  STAFF 

CIRCUIT  M  MST8KT                AVAILAILf        STAFF  ICED  t  /  -  NEED 

TEXAS. E.                                       19                    18  01                 2 

TEWS.S.                                       110                   117  -07                 24 


se. 


:dt«  CIRCUIT 


79  84  -05  13 


KENTUCKY*.  21  19  02  3 

EinJCMi¥.  25  23  02  3 

8-niDIWM.E.  (18)  66  44  02  13 

RiOUSANfli.  H  16  00  3 

OHOiN.  49  43  06  3 

OHIO.S.  31  31  00  4 

TEKCSSEE.E.  22  23  -  01  4 

TENNESSEE!  N.  21  23  -02  3 

TEfMESSEE.V.  25  24  01  5 

SEVENTH  CIRCUIT 

P-ILLINCIS.N.  <7>  W 

IU!WXS»C.  15 

ILLINOIS.*.  15 

IrflANAfK.  21 

XHKtfAfS.  25 

WSufcO.E.  13 

WISCONSIN-*.  7 

EIMTH  CECUX1 

tfKAKEAS.E.  19  19  00  3 

AJSMtSASiN.  10  9  01  1 

20NA.N.  A  A  00  1 

IOVA.S.  11  11  00  2 

MKNESOTA  25  2A  -01  4 

KSSOURI.E.  36  39  -03  4 

8-MSSUURI.M.  <6)  28  27  01  3 

NEBRASKA  10  9  01  1 

ORTHBfcOTA  10  9  01  1 

SOUTH  MT.OTA  16  IS  01  2 

«N7H  CIRCUIT 

ALASKA  10  10  00  2 

ARIZONA  56  96  00  • 

CALIFCRNlAiN.  ,  63  45  -  02  9 

CALIFORNIA*.  43  SO  -OS  7 

P-CAlIFKNlAiC.  (18)  149  131  -12  16 

CALIFORNIA.*.  48  48  00  15 
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01 

117 

-07 

14 

-05 

19 

02 

23 

02 

44 

02 

16 

00 

43 

06 

31 

00 

23 

-01 

23 

-02 

24 

01 

102 

-07 

16 

-01 

13 

02 

15 

06 

24 

01 

13 

00 

6 

01 

19 

00 

9 

01 

6 

00 

11 

00 

26 

-01 

39 

-03 

27 

01 

9 

01 

9 

01 

IS 

01 

10 

00 

96 

00 

69 

-02 

SO 

-09 

191 

-02 

48 

00 
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TABLE  4 

staffing  akalts  j;  "  " 
mmummimmtmmtmtmmmmtmmmtmtmmtmmmmt 

PROBATION  fUlATION       pretrial 

STAFF  PROBATION        STAFF  STAFF 

CW.JIT  HD  KSTRICT  AVAILABLE        STAFF  NEED       ♦  /  -  ICED 


WMII 

13 

13 

00 

3 

11AHJ 

10 

10 

00 

1 

HCNTANA 

13 

14 

-01 

2 

SVAM 

24 

25 

-01 

5 

CRECOH 

24 

24 

00 

2 

UASMXNSTCNfE. 

10 

12 

-02 

2 

WSHlNCTWrW. 

31 

V 

02 

3 

GCAh/NMWRIAHA  ISLANDS 

3 

3 

00 

1 

TENTH  CIRCUIT 

txxm 

35 

36 

-01 

4 

KANSAS 

24 

23 

-01 

3 

NEU  MEXICO 

24 

21 

05 

3 

OXLAMOMiN. 

13 

12 

01 

2 

CtXAHOhAit. 

10 

» 

01 

2 

OKLAHOMA. 

21 

20 

01 

3 

UTAH 

IS 

IS 

00 

2 

UYOHING 

8 

6 

02 

1 

eleventh  circuit 

ALAS*  Wifl. 

40 

40 

00 

5 

ALAFAHA'fl. 

14 

12 

02 

2 

ALABAMrS. 

13 

13 

00 

2 

FlCKMiN. 

17 

16 

01 

2 

Fl»IDA.H. 

32 

54 

-02 

7 

C-T-OSIMfS. 

82 

14 

-02 

23 

P-SKRSIAiN.  (3) 

4? 

51 

-02 

6 

EOMlAfH. 

IS 

15 

00 

2 

EEKSXAiS. 

18 

IS 

03 

3 

i  -  KWN3-TRATI0N  DISTRICT  -  INDEPENDENT 

P  -  KHXSTKATIM  01  STRICT  -  PROBATION 

E  •  EAT'SEW  PRETRIAL  OFFICE 

i  I  -  CUMIN*  PRETRIAL  SERVICES  STAFF 
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The  Pretrial  Services  Act  of  1*82  excluded  the  District  of  Colusbia.   The  staff  needs  if  the  district 
in  also  excluded  free  this  table. 

Pretrial  Services  Staff  Midi  (Clerical  and  Professional)  422.0 

Hifitttuul  Su^ort  5P.5 

Total  411.5     - 

Probation  Stiff  needs  J»7W .0 

Probation  Staff  allocated  2i7U.O 

Tho  table  reflects  b*  diitrict  tht  staff  reeuired  to  provide  pretrial  lervices  bated  on  a  projection 
of  criaiul  defend!  ts  erterina  the  tntti  for  statistical  war  1983  and  a  uork  aeasureaerit  foragla 
lAich  provided  one  re  '.tion  for  tar*  110  defendants i    plus  a  aanafetent  and  support  factor*    Tn» 
table  also  reflects  probation  staff  needs  based  on  existing  workload  as  of  June  30tl*83>    the 
nn*l*r  it  positions  allocated  as  of  Peceaber  1S«1983  »  an1  whethtr  a  district  has  staff  available  in 
eictst  :f  neeis  tsr  rrk*itiy.  w>rk  or  H  deficient. 
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UNITED  STATES  GOVERNMENT 

memorandum 

«*tc,   January  30, 19S4 


M.Rwftls?Ger 


£5.    William  M.  tiWXli,  General  Counsel 

,  Implementation  of  the  Pretrial  Services  Act  of  1982 

w,  William  E.  Foley,  Director 


We  are  nearing  the  February  1  deadline  for  a  report  to  the  Senate  Appropriations 
Committee  on  the  Administrative  Office's  plan  for  Implementing  the  Pretrial  Services 
Act  of  1982,  Pub.  L.  No.  97-267  (September  27, 1982).  Planning  for  the  implementation  of 
the  Act  has  been  plagued  from  the  beginning  by  a  nagging  question  of  statutory 
construction:  If  a  district  court  elects  to  provide  pretrial  services  through  Its  existing 
probation  office,  does  the  Act  prohibit  the  assignment  of  the  additional  resources  which 
nay  be  needed  for  that  function?  This  memorandum  is  Intended  to  address  that  question. 

The  legislative  history  of  the  Act  Is  replete  with  indications  of  Intent  that 
additional  personnel  positions  and  other  resources  would  be  provided  only  in  those 
districts  where  pretrial  services  are  delivered  through  a  separate  office  established  for 
that  purpose.  Stated  conversely,  the  sponsors  and  managers  of  the  legislation  desired 
that  no  additional  resources  be  provided  in  districts  where  pretrial  services  are  furnished 
as  a  function  of  the  probation  office.  Relevant  portions  of  the  legislative  history  are  set 
forth  in  the  attached  document. 

In  two  respects,  the  intent  evidenced  in  the  legislative  history  is  reflected  to  some 
extent  in  the  Act  itself.  Section  S,  amending  18  V&.C.  I  S1S3,  provides  that  the  chiefs  of 
separate  pretrial  services  offices  "shall  appoint  such  other  personnel  as  may  be  required" 
but  that  chief  probation  officers  "shall  designate  personnel  [appointed  under  the 
probation  chapter  of  Title  18  U.S.CJ  to  perform  pretrial  services. . . ."  (Emphasis 
added.)  Section  9  of  the  Act  authorizes  appropriations  for  separate  pretrial  services 
offices,  but  provides  no  additional  authorisation  of  appropriations  for  probation  offices. 
These  two  statutory  provisions  do  not  of  themselves  prohibit  the  provision  of  additional 
resources  to  probation  offices  because  authority  to  appoint  probation  officers  Is  provided 
by  another  statute,  18  U.S.C.  I  9654,  and  appropriations  are  Impliedly  authorited  by  that 
section  and  by  18  VS.C.  S  3656.  Thus  if  there  is  such  a  prohibition,  it  stems  from  the 
legislative  history  of  the  Act.  There  is,  of  course,  a  fundamental  rule  of  statutory 
construction  to  the  effect  that  legislative  history  is  not  law  and  that  the  statutory 
language  is  controlling  in  the  event  of  conflict  (citations  omitted).  Under  ordinary 
circumstances,  there  would  be  no  need  to  resort  to  Mich  a  rule.  As  the  head  of  an 
agency,  you  are  responsible  for  implementing  laws  in  conformance  with  their  legislative 
history  whenever  possible.  In  this  case,  however,  meticulous  adherence  to  that  principle 
b  rendered  difficult  and  in  some  respects  impossible  by  other  provisions  of  the  Act  as 
well  as  certain  practical  staffing  consideratie 


Section  2  of  the  Act  revised  18  U.S.C.  I  3152  to  require  in  subsection  (a)  that  you 
provide,  under  the  supervision  and  direction  of  the  Judicial  Conference,  for  the 
establishment  of  pretrial  services  in  each  judicial  district  "to  such  extent  and  in  such 


stcv  %sn 

IW  rrmm  In  CV*t  HMM 

VlMU 


29 


William  E.  Foley 
January  SO,  1984 
Page  2 

amounts  as  are  provided  in  appropriations  acts."*  Subsection  (b)  of  the  new  S  3152 
provides  that  after  March  27, 1984,  separate  pretrial  services  offices  will  be  established 
under  your  general  authority  if  a  district  court  and  the  appropriate  judicial  council 
Jointly  recommend  that  course.  The  ne*.  effect  of  subsections  (a)  and  (b)  is  that  you  are 
responsible  to  provide  for  the  deliv     •  of  pretrial  services  system-wide,  but  the  choice  as 
to  the  n  ->de  of  delivery  is  left  to  the  Individual  district  courts,  with  the  concurrence  of 
the  Judicial  council  where  the  choice  is  a  separate  office.  This  division  of  responsibility 
and  authority  poses  a  dilemma  for  the  Administrative  Office  because  it  has  the  potential 
for  conflict  between  your  statutory  duties  and  the  legislative  intent  reflected  in  the 
attachment.  For  example,  If  the  court  in  one  of  the  districts  which  now  has  a  separate 
pretrial  services  office  decides  for  any  reason  not  to  continue  the  office  after  March  27, 
the  burden  of  delivering  pretrial  services  falls  upon  the  district  probation  office.  If 
existing  resources  are  inadequate  to  discharge  that  burden,  you  must  comply  with  your 
statutory  duty  to  provide  for  the  establishment  of  the  pretrial  services.  18  U.S.C. 
S  3152(a).  This  may  necessitate  a  request  to  the  Congress  for  additional  personnel  and 
associated  funds,  legislative  history  to  the  contrary  notwithstanding. 

The  abolition  of  a  demonstration  pretrial  services  office  by  decision  of  a  district 
court  may  or  may  not  occur,  but  there  will  almost  certainly  be  a  need  for  additional 
probation  personnel  in  some  small  districts,  where  a  recommendation  for  a  separate 
office  is  unlikely.  For  example,  In  a  district  for  which  the  Administrative  Office's  survey 
has  established  that  the  probation  officers  currently  assigned  are  fully  utilized  and  that 
an  additional  officer  will  be  needed  to  provide  effective  pretrial  services,  you  have  a 
statutory  duty  to  provide  the  necessary  probation  officer  personnel  space  to  the  district, 
seeking  Congressional  authorization  through  the  appropriations  process  if  necessary. 

I  recommend  that  we  make  every  effort  to  Implement  the  Pretrial  Services  Act  in 
harmony  with  the  intent  expressed  in  its  legislative  history.  However,  in  instances  where 
a  conflict  arises  between  that  intent  and  the  statutory  mandate  that  pretrial  services  be 
provided  in  each  district,  I  conclude  that  we  must  regard  the  statute  as  controlling. 

Attachment 

ce:    James  E.  Macklin,  Jr. 
William  J.  Keller 
Edward  V.  Garabedian^ 
Donald  L.  Chamlee  k 
Dewey  R.  Heising 


•  The  Insertion  of  the  quoted  clause  In  subsection  (a)  strongly  suggests  that  the  drafters 
contemplated  that  there  would  be  circumstances  requiring  additional  resources  in 
probation  offic 
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ATTACHMENT 

The  legislative  history  of  the  Pretrial  Services  Act  supports  the  conclusion  thai 
Congress  did  not  intend  for  additional  personnel  to  be  hired  by  or  transferred  to 
probation  offices  which  perform  pretrial  services.  In  discussing  the  funding  of  pretrial 
services  In  the  courts,  the  Senate  Report  contains  the  following  statement: 

"...  If  it  is  determined  that  existing  probation  personnel  is 
capable  of  performing  pretrial  services  in  some  districts,  the 
budget  process  by  which  the  Ad...  tistratlve  Office  of  the 
Unit  xJ  States  Courts  determines  the  funding  of  all  probation 
activities  Is  necessarily  the  appropriate  process  for 
determining  the  most  economical  means  of  performing 
pretrial  services  through  probation  offices.  In  those  districts 
In  which  existing  resources  are  Inappropriate  or  inadequate  to 

Srovide  pretrial  services,  118  U.S.C.  f  3152(b)]  authorises  a 
istrict  to  be  designated  a  Special  District  in  which  a  chief 
pretrial  services  officer  who  Is  not  a  probation  officer  will  be 

Brovided  necessary  funds  to  administer  pretrial  services." 
Emphasis  added1 

S.  Rep.  No.  77,  97th  Cong.,  1ft  Sess.  9  0981).  This  Report  clearly  indicates  that  special 
funding  for  pretrial  services  functions  would  be  available  only  In  those  districts  where 
pretrial  services  are  provided  Independently  of  the  probation  department. 

Reaffirmation  of  Congress*  Intent  not  to  supplement  existing  probation  resources 
is  provided  by  the  Conference  Report  which  accompanied  S.  923,  the  bill  which  became 
the  Pretrial  Services  Act  of  1982.  That  Report  refers  to  the  18-month  period  following 
enactment  of  the  bOl  during  which  pretrial  services  beyond  the  existing  demonstration 
districts  are  to  be  provided  under  the  supervision  of  the  chief  probation  officers,  utilizing 
existing  resources,  with  no  authority  for  additional  appropriations.  This  period  is  to  be 
used  to  evaluate  the  need  for  pretrial  services  and  the  resources  available  in  each 
district.  According  to  the  Report,  this  evaluation  process 

". . .  should  permit  the  United  States  courts  to  identify  those 
districts  which  are  capable  of  providing  pretrial  services 
within  existing  resources  and  those  which  win  need  additional 
resources  and  will  therefore  be  required  to  utilize  the  special 
districts  provision  of  this  statute." 

H  Jt.  Rep.  No.  T92,  97th  Cong.,  2nd  Seas.  I  0982). 

The  Conference  report  also  points  out  that  the  bin  provides  for  the  "appointment" 
of  additional  personnel  by  the  chief  pretrial  services  officer  but  only  permits  the  chief 
probation  officer  to  "designate"  existing  probation  perse  nel  to  perform  pretrial  services 
{unctions.  In  explaining  this  distinction,  the  Report  states: 

"(a]  utherity  for  the  chief  probation  officer  to  'designate*, 
rather  than  •appoint',  la  necessary  to  remain  consistent  with 
the  determination  of  the  Managers  that  additional  personnel 
wfll  be  appointed  only  in  special  districts  under  the 
supervision  of  the  chief  pretrial  services  of  fleer." 
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TESTIMONY  OF  HON.  GERALD  B.  TJOFLAT,  JUDGE  OF  THE  U.S. 
COURT  OF  APPEALS  FOR  THE  11TH  CIRCUIT  AND  CHAIRMAN 
OF  THE  JUDICIAL  CONFERENCE'S  COMMITTEE  ON  THE  ADMIN- 
ISTRATION OF  THE  PROBATION  SYSTEM;  ACCOMPANIED  BY 
WILLIAM  E.  FOLEY,  DIRECTOR  OF  THE  ADMINISTRATIVE 
OFFICE  OF  THE  U.S.  COURTS;  JAMES  E.  MACKLIN,  JR.,  MR. 
FOLEY'S  EXECUTIVE  ASSISTANT;  WILLIAM  M.  NICHOLS,  GEN- 
ERAL COUNSEL  OF  THE  ADMINISTRATIVE  OFFICE;  DONALD  L. 
CHAMLEE,  CHIEF  OF  THE  PROBATION  DIVISION;  AND  GUY 
WILLETTS,  CHIEF  OF  THE  PRETRIAL  SERVICES  BRANCH 

Judge  Tjoflat.  Thank  you,  sir. 

The  statement  includes  all  the  information  given  to  the  Senate 
Committee  on  Appropriations  by  the  Administrative  Office.  That 
report  is  dated  February  10  and  gives  that  committee  an  up-to-date 
assessment  of  what  has  been  done  to  implement  the  Pretrial  Serv- 
ices Program. 

We  have  furnished  the  committee,  my  understanding  is,  with  all 
of  the  letters  that  the  Director  has  written  to  the  chief  judges  of 
the  various  district  courts,  containing  the  Director's  recommenda- 
tions as  to  the  organization  that  the  courts  should  utilize  for  the 
delivery  of  pretrial  services. 

I  think  in  addition — and  you  can  correct  me,  Mr.  Chairman,  if  I 
am  mistaken — that  you  also  have  considerable  correspondence 
from  various  chief  judges  to  the  Director  or  to  myself,  as  chairman 
of  the  Committee  on  the  Administration  of  the  Probation  System, 
about  the  status  of  pretrial  services  in  their  various  districts. 

Mr.  Hughes.  Yes,  we  do  have  that. 

Judge  Tjoflat.  You  do  have  all  of  that.  Well,  I  will  summarize 
as  follows: 

We  have  10  pilot  districts  out  of  the  93  that  are  affected  by  the 
act. 

There  are  recommendations  to  17  districts  from  the  Director  that 
those  districts  establish  separate  pretrial  services  units. 

There  are  recommendations  to  64  districts  that  the  Pretrial  Serv- 
ice Program  be  delivered  through  the  probation  offices  of  those 
courts,  and  we  have  11  recommendations — or  recommendations  to 
11  districts,  which  I  will  call  intermediate  districts,  in  which  we  do 
not  make  a  firm  recommendation  that  the  service  be  delivered 
either  in  a  separate  unit  or  through  the  probation  office.  Rather, 
we  advise  the  courts  that  they  are  in  a  gray  area,  let  us  say,  and 
that  there  are,  however,  strong  reasons  why  they  should  consider 
establishing  a  separate  unit. 

That  is  where  we  are  with  regard  to  the  recommendations.  Those 
letters  all  went  out  on  February  27. 

The  record  of  the  delivery  of  pretrial  services  across  the  country 
is  spotty.  Some  courts  have  done  extremely  well,  and  I  am  saying 
some  courts  in  addition  to  the  10  pilot  districts  with  which  you  are 
very  familiar.  There  are  no  services  being  performed  in  some,  but 
they  are  a  clear  minority  of  the  courts,  and  then  there  are  a  great 
number  of  courts  in  between  which  are  doing  the  best  they  can  to 
perform  the  pretrial  services  function  as  mandated  by  the  statute. 
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The  courts  right  now,  across  the  country,  are  wrestling  and  have 
been  for  a  couple  of  months,  I  would  say,  with  the  problem  about 
what  form  to  utilize  in  delivering  these  services. 

They  are  well  aware  that  the  Administrative  Office  of  the  U.S. 
Courts  has  asked  the  Appropriations  Committees  of  the  House  and 
the  Senate  for  funds,  under  the  probation  service  appropriation,  to 
provide  for  officers  for  pretrial  services  work,  and  they  are  very 
aware  of  the  possibility  that  those  funds  may  not  be  forthcoming, 
on  the  theory  that  the  only  way  funds  can  be  appropriated  to  pro- 
vide for  pretrial  services  in  any  court  is  if  that  court  decides  to 
have  a  separate  pretrial  services  unit  and  so  petitions  the  circuit 
council  and  the  council  agrees  and  one  is  thus  established. 

That  right  now  is  about  where  we  are. 

Mr.  Hughes.  Let  me  just  pick  up  right  there.  When  you  say  on 
the  theory,  isn't  that  what  the  law  says,  Judge?  Doesn't  the  law,  in 
essence,  indicate — I  thought  very  clearly — that  there  would  be  no 
funds  available  to  provide  additional  probation  officers  to  perform 
pretrial  services? 

Judge  Tjoflat.  The  conference  report  is  clear.  The  joint  House/ 
Senate  conference  committee,  in  its  report,  is  clear  that  there 
should  be  no  funds  appropriated  to  implement  pretrial  services  as 
ordained  by  the  act  except  in  those  courts  in  which  a  separate  unit 
is  established. 

Mr.  Hughes.  Maybe  the  best  thing  to  do 

Judge  Tjoflat.  I  don't  know. 

Mr.  Hughes.  Well,  I  just  think  that  somewhere  along  the  line 
the  train  has  gotten  off  the  track.  Let  me  see  if  we  can't  go  back 
and  talk  about  a  little  history. 

You  may  remember,  Judge — Mr.  Foley,  I  am  sure  you  do — the 
beginning  of  the  legislative  process  on  this  act.  The  bill,  as  original- 
ly introduced,  provided  no  presumption  in  favor  of  either  a  sepa- 
rate agency  or  probation  performing  the  services. 

We  heard  extensive  testimony.  We  saw  a  lot  of  graphs,  a  lot  of 
charts,  which  in  fact  you  folks  provided  for  us,  and  I  remember 
very  vividly,  that  testimony  demonstrated  beyond  any  question 
that  separate  pretrial  service  agencies  were  far  preferable  than 
probation. 

In  fact,  the  final  report  of  the  Director  of  the  Administrative 
Office  of  the  U.S.  Courts  stated  that  pretrial  services  should  be  ex- 
panded to  all  Federal  judicial  districts,  and  these  units — and  I  am 
quoting — "would  be  independent  of  the  probation  service  except  in 
those  districts  in  which  the  caseload  would  not  warrant  a  separate 
unit."  You  do  recall  that  recommendation,  I'm  sure. 

Judge  Tjoflat,  when  you  testified  on  behalf  of  the  Judicial  Con- 
ference in  favor  of  the  bill,  you  may  remember  saying  the  follow- 
ing: 

You  have  a  natural  inclination  in  some  districts,  and  especially  the  larger  ones  in 
metropolitan  areas,  where  folks  are  serving  two  masters,  to  serve  one  better  than 
the  other.  So  if  you  have  a  probation  office  performing  both  functions,  pretrial  serv- 
ices and  probation,  and  he  reports  to  the  probation  officer  and  he  to  the  chief  judge, 
and  if  the  probation  work  is  lagging  behind,  that  work  will  get  done  first. 

Do  you  remember  making  that  statement? 
Judge  Tjoflat.  Yes,  sir. 
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Mr.  Hughes.  I  am  sure  you  also  recall  that  the  Federal  Proba- 
tion Officers  Association  asserted  to  this  committee  that  pretrial 
services  would  be  provided  by  the  probation  officers  with  no  addi- 
tional resources  or  personnel,  and  there  therefore  would  be  a  great 
cost  saving  if  we  mandated  that  pretrial  services  be  provided 
through  probation. 

I  am  paraphrasing  their  testimony. 

The  Judicial  Conference  disagreed  with  the  recommendation;  I 
don't  think  you  ever  bought  that  argument.  But  that  was  their 
clear  testimony. 

Judge  Tjoflat.  Who  never  bought  it? 

Mr.  Hughes.  I  am  not  sure  that  the  Judicial  Conference 

Judge  Tjoflat.  Oh,  the  Judicial  Conference.  I  think  I  can  speak 
for  myself,  but  my  testimony  from  the  very  beginning  has  been  ex- 
ceedingly clear  that  the  representations  made  by  the  Federal  Pro- 
bation Officers  Association,  or  individual  probation  officers,  that 
the  service  was  sufficiently  overstaffed— or  staffed,  whichever  the 
case  may  be— to  handle  additional  work  was  an  unfounded  repre- 
sentation to  the  Congress. 

As  a  matter  of  fact,  my  testimony  on  that  point,  Mr.  Chairman, 
was  so  strong  that  I  said  the  following:  That  the  Probation  Service 
through  the  years  had  dealt  as  candidly  with  the  Congress  as  possi- 
ble, that  we  always  adopted— and  I  am  speaking  for  the  Judicial 
Conference— the  policy  that  we  would  tell  the  Congress  whenever 
we  were  overstaffed  or  it  appeared  that  we  would  be  overstaffed, 
and  we  have  from  time  to  time  had  a  reduction  in  probation  offi- 
cers, especially  during  the  previous  administration  when  the  Feder- 
al criminal  caseload  had  a  precipitous  drop. 

We  have  always  advocated  reducing  the  Probation  Service  in 
terms  of  officers  and  supporting  personnel  to  reflect  a  decrease  in 
prosecutions,  persons  under  supervision — and  that  includes  parol- 
ees. 

On  the  other  hand,  we  have  always  been  candid  with  the  Con- 
gress that  when  we  ask  for  additional  probation  officers  that  means 
that  the  work  is  out  there  to  be  done,  and  the  work  measurement 
study,  pursuant  to  which  we  make  our  request,  fully  justifies  the 
increase  in  officers,  so  that  when  officers  in  the  field  represented  to 
the  Congress  that  they  had  time  on  their  hands,  that  was  simply 
not  the  case.  At  the  present  time  the  Probation  Service  is  under- 
staffed by  some  300  or  so  positions. 

So  when  the  Pretrial  Services  Act  was  enacted,  while  it  is  true — 
and  I  can  understand  the  Congress  requiring  that  all  of  the  courts, 
the  83  courts,  for  18  months  provide  pretrial  services  with  existing 
staff— because  the  Probation  Service  was  at  that  time  in  an  under- 
staffed position  and  we  were  evening  out  the  staffs  in  the  various 
districts  so  that  everybody  was  proportionately  understaffed — we 
knew,  and  I  think  everybody  knew  really,  notwithstanding  those 
representations  that  were  made,  that  the  probation  officers  during 
the  18-month  period  who  would  be  providing  pretrial  services 
would  do  so  to  some  extent  at  the  expense  of  probation  work. 

So  that  when  we  arrive  at  March  27,  excluding  for  sake  of  discus- 
sion the  10  pilot  districts  which  are  adequately  staffed  in  pretrial 
services,  there  is  in  the  system,  district  by  district,  an  understaffed 
situation.  So  that  theoretically,  if  every  court  in  the  system  exer- 
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cised  its  option,  as  permitted  under  the  statute,  to  deliver  pretrial 
services  through  the  probation  service,  they  would  be  delivered  at 
the  expense  of  some  probation  function. 

Mr.  Hughes.  Well,  Judge,  you  know,  what  you  are  saying  is  abso- 
lutely the  representations  that  you  made  to  me  and  other  members 
of  the  committee,  and  I  remember  your  testimony,  and  I  must  say 
you  persuaded  me  that  in  fact  the  representations  of  the  Probation 
Officers  Association  were  absolutely  baseless. 

Judge  Tjoflat.  Some  Members  of  Congress  weren't  persuaded. 

Mr.  Hughes.  Well,  yes,  that  is  true,  and  we  found  out  when  we 
got  to  the  conference  that  some  Members  were  not  persuaded,  and 
that  is  why  we  ended  up  with  an  18-month  test  run. 

I  mean,  the  whole  idea 

Judge  Tjoflat.  We  are  in  complete  agreement.  You  and  I  knew 
at  the  end  of  18  months  that  we  would  be  understaffed  in  the  dis- 
trict courts. 

Mr.  Hughes.  The  whole  purpose  of  the  18-month  trial  period  was 
to  determine  whether  or  not  we  could  in  fact  provide  pretrial  serv- 
ices with  existing  probation  resources. 

Now,  based  on  that  we  wrote  the  statute,  and  the  legislative  his- 
tory supports  the  clear  meaning  of  the  statute's  language,  so  there 
would  be  no  money  for  additional  probation  officers,  isn't  that  so? 

Mr.  Macklin.  I  am  Mr.  Macklin,  sir. 

Mr.  Hughes.  You  tell  me  what  you  intended  when  you  wrote  the 
statute. 

Mr.  Macklin.  I  didn't  write  the  statute. 

Mr.  Hughes.  Well,  I  did,  and  I  am  telling  you  what  I  understood 
to  be  the  intent,  and  I  thought  we  made  it  fairly  clear.  I  mean,  I 
don't  know  how,  Mr.  Macklin,  you  can  say  that  that  wasn't  the 
purpose.  We  provided  no  authorization  for  funds  for  additional  pro- 
bation officers. 

Can  you  find  that  in  the  statute? 

Mr.  Macklin.  No,  sir,  I  cannot. 

Mr.  Hughes.  Can  you  find  authorization  in  the  statute  for  appro- 
priations for  additional  pretrial  services? 

Mr.  Macklin.  I  can't. 

Mr.  Hughes.  Why  do  you  think  we  did  that,  Mr.  Macklin? 

Mr.  Macklin.  Because  there  were  no  such  organizations  as  pre- 
trial service  organizations  prior  to  the  enactment  of  that  bill. 

Mr.  Hughes.  We  were  creating  it. 

Mr.  Macklin.  That  is  correct,  sir. 

Mr.  Hughes.  If  we  wanted  to  give  you  an  authorization  to  hire 
and  appoint  new  probation  officers  to  perform  pretrial  services,  we 
could  clearly  do  that.  But  we  didn't  do  that.  We  didn't  do  it  for  a 
reason. 

We  didn't  do  it  because  you  all  persuaded  us  that  the  independ- 
ent agency  concept  was  a  good  concept. 

You  also  persuaded  us— at  one  point  in  the  legislative  history 
when  we  were  going  to  mandate  that  all  agencies,  all  courts  have  a 
separate  agency,  you  told  us  don't  do  that,  please  don't  do  that. 
Isn't  that  what  you  told  us? 

Because  in  the  final  analysis,  Judge  Tjoflat,  that  would  be  the 
way  it  would  end  up  anyway.  Isn't  that  exactly  what  you  told  us? 
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Because  I  remember  a  time  when  we  were  going  to  draft  a  stat- 
ute which  said  just  that.  Since  you  persuaded  us  that  separate 
agencies  were  so  good,  that  is  what  we  were  going  to  mandate,  sep- 
arate agencies. 

Judge  Tjoflat.  We  said  that  there  were  courts  in  which  it  would 
be  more  efficient  not  to  have  a  separate  pretrial  services  unit  and 
that  the  services  could  be  performed  more  efficiently,  more  eco- 
nomically, and  with  better  deployment  of  personnel  if  handled  in 
the  probation  service. 

I  don't  know  whether  I  said  the  following,  but  I  add  to  that  that 
if  the  Congress  had  mandated  a  separate  pretrial  services  agency 
in  every  district  across  the  United  States,  in  some  courts  those  sep- 
arate units  would  have  been,  in  effect,  swallowed  up  in  the  proba- 
tion function. 

Mr.  Hughes.  Your  testimony  was  that  there  would  be  maybe 
eight  or  nine  districts  where  it  would  make  sense  to  provide  pre- 
trial services  through  probation.  Isn't  that  what  you  told  us?  I 
mean,  now  we  are  talking  in  terms  of  a  total  of  60. 

Judge  Tjoflat.  I  don't  recall  the  numbers  that  I  mentioned. 

Mr.  Hughes.  I  remember  your  testimony.  You  indicated  that  you 
thought  there  might  be  eight  or  nine  instances  where  there  would 
be  some  reason  to  handle  the  pretrial  service  function  within  the 
existing  probation  service.  Now,  that  is  a  long  way  from  the  64  dis- 
tricts that  you  now  recommend  be  handled  through  probation  and 
the  11  intermediate  districts  which  apparently  are  in  the  gray 
area. 

But,  you  know,  I  would  like  an  answer  to  the  question.  Where  do 
you  find  anywhere  in  the  law  the  authorization  to  hire  additional 
probation  officers  to  perform  pretrial  services? 

Judge  Tjoflat.  I  didn't  say  I  found  that  in  the  statute.  That  is 
an  issue  that  has  been  addressed  by  the  general  counsel. 

Mr.  Hughes.  I  understand  your  general  counsel.  Mr.  Nichols, 
what  do  you  have  to  say  about  that? 

Mr.  Nichols.  There  is  no  authorization  in  the  statute,  Mr.  Chair- 
man, to  hire  additional  probation  officers.  However,  the  statute 
does  impose  a  duty  upon  the  Director  of  the  Administrative  Office 
and  upon  each  district  court  to  provide  services.  It  must  be  provid- 
ed either  through  a  separate  office  or  as  part  of  an  additional  func- 
tion for  the  probation  offices. 

The  statute  also  vests  the  decision  as  to  the  modality  of  provid- 
ing of  those  services  in  the  district  courts,  with  the  concurrence  of 
the  circuit  councils  where  they  opt  for  a  separate  office. 

Mr.  Hughes.  Well,  Mr.  Nichols,  when  you  say  "when  they  opt," 
doesn't  the  statute  have  a  bias  in  favor  of  pretrial  service  agencies, 
separate  agencies? 

Mr.  Nichols.  It  certainly  has  a  bias  insofar  as  the  authorization 
for  funding  is  concerned,  right. 

Mr.  Hughes.  You  have  read  the  legislative  history,  haven't  you? 

Mr.  Nichols.  Yes;  I  have. 

Mr.  Hughes.  Do  you  find  it  confusing? 

Mr.  Nichols.  Not  confusing,  no. 

Mr.  Hughes.  Did  you  send  that  on  to  the  judges,  to  the  various 
courts,  so  that  they  could  see  the  legislative  history  as  well  as  the 
statute? 
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Mr.  Nichols.  I  am  not  sure  I  am  qualified  to  answer  that  ques- 
tion. I  am  a  newcomer  in  the  Administrative  Office,  Mr.  Chairman, 
and  I  am  not  familiar  with  all  of  the  correspondence. 

Mr.  Hughes.  How  about  Mr.  Foley,  maybe  you  can  answer  that 
question. 

Mr.  Foley.  We  sent  the  legislative  history  out  in  October  1983. 

Mr.  Hughes.  It  went  out 

Judge  Tjoflat.  It  went  out  to  the  courts  under  my  cover  letter  of 
October  27,  1983. 

Mr.  Hughes.  Why  wasn't  it  sent  out  in  1982  when  the  law  was 
set  out? 

I  mean,  courts  are  all  the  time  trying  to  interpret  statutes  based 
upon  what  was  the  intent  of  the  Congress.  I  really  don't  under- 
stand. I  am  at  a  loss  to  understand.  If  there  was  any  confusion 
about  what  the  statute  said,  why  didn't  you  share  the  legislative 
history,  which  I  think  very  clearly  enunciates  the  policy  behind  the 
statute? 

Judge  Tjoflat.  Mr.  Chairman,  I  think  the  Director  sent  a  letter 
out  before  I  did,  and  I  am  looking  for  it  in  my  material.  The  first 
letter  was  October  14,  1982.  That  was  about  2  weeks  after  the  stat- 
ute was  passed,  and  my  letter,  the  October  27,  1983  letter,  summa- 
rized the  statute,  discussed  the  appropriations  problem.  That  was 
not  a  heavily  detailed  letter.  That  was  October  27,  1983  my  letter 
went  out. 

But  the  courts  were  aware  of  the  problem  because  there  were  nu- 
merous regional  training  conferences,  Mr.  Chairman.  A  lot  of  other 
things  were  going  on  immediately.  The  statute  and  the  legislative 
history  went  out  to  the  courts  in  my  letter  of  October  27  of  last 
year. 

Mr.  Hughes.  Let  me  just  read  to  you  a  paragraph  out  of  that 
memorandum  which 

Judge  Tjoflat.  Which  memo? 

Mr.  Hughes.  The  memo  that  you  are  talking  about,  dated  Octo- 
ber 14,  1982. 

Judge  Tjoflat.  The  director's  memo? 

Mr.  Hughes.  The  director's  memo. 

Page  2  says: 

When  the  district  court  of  a  circuit  council  recommends  the  establishment  of  pre- 
trial services  under  section  3152(b),  authority  is  provided  for  additional  appropria- 
tions to  support  pretrial  services.  In  those  districts  where  pretrial  services  are  estab- 
lished in  probation  districts,  staffing  needs  will  be  met  through  the  usual  budget 
process. 

First  of  all,  that,  in  my  judgment,  is  an  absolute  misrepresenta- 
tion of  policy.  That  flies  in  the  face  of  exactly  what  was  the  intent 
of  Congress.  It  is  basically  an  invitation  for  the  courts  to  imple- 
ment at  their  option  pretrial  services  through  probation  or  pretrial 
services,  whichever  they  feel  comfortable  with. 

I  mean,  I  can't  read  it  any  other  way.  That  was  never  the  intent 
of  the  law.  You  know,  I  don't  know  why  it  is  so  confusing. 

Mr.  Nichols,  you  suggest  that  there  is  a  problem.  The  court  is 
mandated  to  set  up  pretrial  services  throughout  the  country,  and 
you  have  got  a  problem  implementing  that.  I  don't  know  what  the 
problem  is. 


37 

What  we  have  said  in  the  statute — and  we  said  very  clearly — 
was,  No.  1,  you  have  persuaded  us  that  pretrial  services  is  a  good 
and  helpful  addition  to  our  system;  No.  2,  for  18  months  we  are 
going  to  try  and  find  out  if  we  have  resources  to  handle  it  in-house 
in  the  probation  offices.  At  the  end  of  that  18  months,  why,  if  we 
find  that  we  can't  handle  pretrial  services  with  existing  resources, 
we  are  going  to  set  up  separate  agencies,  and  we  authorized  appro- 
priations to  hire  new  people  to  do  just  that. 

Now,  why  is  that  so  confusing,  and  why  does  that  present  so 
many  complications? 

Judge  Tjoflat.  Mr.  Chairman,  the  confusing  part  is  as  follows: 
When  the  statute  was  passed,  as  a  matter  of  fact  at  all  times  ante- 
cedent to  the  passage  of  the  statutes  which  are  relevant  to  this  dis- 
cussion, there  were  no  personnel  in  any  district  who  could  provide 
for  pretrial  services  in  addition  to  the  probation  work  without  de- 
preciating the  quality  of  the  probation  work. 

Now,  given  that  phenomenon,  there  was  no  need  to  pass  a  stat- 
ute which  gave  any  local  option  to  the  courts  unless  the  Congress 
intended  that  the  local  district  courts  would  decide  what  to  do,  be- 
cause the  Congress  should  have  anticipated  that  if  any  extra  people 
were  to  be  provided,  they  would  have  to  be  in  separate  units  and  in 
every  court  in  the  country,  including  the  five  pretrial  services  units 
operating  in  the  probation  service  and  the  pilots,  and  every  other 
district  court  would  have  to  opt  for  a  separate  unit  to  have  the  per- 
sonnel to  deliver  the  services. 

Mr.  Hughes.  Well,  if  that  were  the  case,  then,  then  what  you 
folks  should  have  done  was  come  back  to  the  Congress  and  repre- 
sent to  us  that  you  have  really  no  districts,  or  only  three  districts, 
where  you  have  adequate  resources  to  handle  pretrial  services. 

Judge  Tjoflat.  In  my  testimony  last  June,  I  think  I  told  the 
committee  straightforward  that  we  didn't  have  anybody  in  the  pro- 
bation service  who  could  provide — we  didn't  have  an  overstaffed 
situation. 

Mr.  Hughes.  Unfortunately,  the  Probation  Officers  Association 
has  done  the  system  and  the  Congress  a  grave  disservice.  There  are 
absolute  misrepresentations.  Their  effort  to  lead  the  Congress  to 
believe  that  there  are  adequate  resources  has  done  a  grave  disserv- 
ice to  this  program  and  to  the  court  system. 

Judge  Tjoflat.  When  I  first  read  the  conference  report,  it  was 
entire  news  to  me.  What  was  news  was  the  notion  that  the  Con- 
gress evidently  thought  the  probation  service  was  overstaffed. 

Mr.  Hughes.  Well,  Judge,  under  the  law  as  it  was  written,  you 
were  only  expected  to  do  what  you  could  do  with  existing  re- 
sources, no  more,  no  less,  that  is  all.  The  law  provides  for  no  au- 
thority to  hire  new  probation  officers  to  perform  probation  work. 

Is  there  any  question  about  that? 

Judge  Tjoflat.  Under  the  statute? 

Mr.  Hughes.  Under  the  statute. 

Judge  Tjoflat.  The  statute  does  not  provide  for  the  appropria- 
tion of  any  funds. 

Mr.  Hughes.  It  uses  the  word  "designate."  To  "designate"  proba- 
tion officers  is  a  key  word. 

Judge  Tjoflat.  I  realize  that.  One  says  "appoint"  and  one  says 
"designate." 
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Mr.  Hughes.  And  it  was  done  for  the  purpose  spelled  out  very 
clearly  in  the  legislative  history. 

Judge  Tjoflat.  I  understand  that,  and  if  there  are  no  funds  ap- 
propriated to  the  judicial  branch  to  provide  for  pretrial  services  of- 
ficers to  perform  the  function  in  a  probation  office  of  a  court,  those 
districts  which  have  not  opted  to  establish  a  separate  unit  will  be 
advised  forthwith  that  they  will  perform  all  pretrial  services  man- 
dated by  the  act  along  with  the  probation  work  mandated  by  other 
law  with  the  present  staff,  and  they  will  also  be  told  that  the  pro- 
bation service  will  continue  to  carry  out  its  program,  which  none  is 
in  the  latter  stages,  of  removing  the  overstaffed  condition  from 
some  few  districts  in  order  that  the  understaffing  situation  be 
cured  in  some  other  districts. 

That  is  all  reflected  the  joint  statement  that  Mr.  Foley  and  I 
have  submitted.  That's  what  will  be  communicated  to  the  court. 

If  they  want  to  have  further  personnel,  they'll  have  to  opt  to 
have  a  separate  unit.  Either  that  or  they'll  stretch  their  probation 
officers  over  the  two  functions. 

Mr.  Hughes.  Judge,  you  know  I  don't  understand  when  you  say 
they  opt  to  do  something. 

Judge  Tjoflat.  I  say  they  opt,  because  the  statute  requires  the 
circuit  council,  among  others,  to  get  into  the  decisionmaking  proc- 
ess. 

Mr.  Hughes.  Only  to  implement  the  law. 

Judge  Tjoflat.  I  understand  that.  The  district  court,  however — 
the  court's  got  to  meet  and  the  judges  have  to  decide  to  have  a  sep- 
arate unit,  and  then  they  have  to  petition  the  circuit  council  and 
make  a  case  for  it. 

Mr.  Hughes.  How  about  if  we  said  very  clearly  in  the  statute  we 
want,  in  every  district  throughout  this  country,  a  separate  pretrial 
service  agency  set  up? 

Judge  Tjoflat.  If  the  statute  says  that  a  separate  pretrial  serv- 
ice agency  will  be  set  up. 

Mr.  Hughes.  What's  the  difference  between  saying  that  and 
saying  exactly  what  we  said  with  a  test  period  to  see  whether  there 
are  additional  resources?  I  mean,  what  more  could  we  have  done  to 
send  the  same  signal? 

Judge  Tjoflat.  Well,  the  problem  is  the  misrepresentation  that 
you've  earlier  alluded  to  and  the  true  situation  with  regard  to 
staffing  of  the  probation  service. 

Mr.  Hughes.  Well,  that  18  months  is  over  and  we've  discovered 
we  don't  have  adequate  probation  officers  in  any  district  in  this 
country. 

Judge  Tjoflat.  I  realize  that;  and  we  also  have  a  lot  of  district 
courts  out  there  that  think  they  have  the  right  to  decide  whether 
they  have  the  right  to  administer  pretrial  services  through  their 
probation  service  or  opt  for  a  separate  unit. 

Mr.  Hughes.  Even  if  I  bought  the  argument,  which  I  confess  I 
really  don't,  that  the  statute  gives  individual  district  courts  unfet- 
tered discretion  on  how  to  administer  pretrial  services,  how  do  you 
justify  the  action  of  the  Probation  Committee  and  the  administra- 
tive office  in  recommending  that  over  two-thirds  of  the  districts  es- 
tablish offices  within  probation? 


39 

Judge  Tjoflat.  I  don't  buy  that  they  have  unfettered  discretion. 
Their  discretion  is  not  circumscribed  explicity  beyond  the  direction 
that  you  either  deliver  pretrial  services  in  a  separate  unit  or  you 
do  it  through  the  probation  service.  The  judges  have  to  run  their 
courts  as  best  they  can. 

The  question  is,  How  could  the  Probation  Committee  recommend 
that  the  Director  make  the  recommendations  that  he's  made  to 
these  various  courts;  and  I  can  answer  that.  Would  you  like  me  to 
answer  that? 

Mr.  Hughes.  Yes. 

Judge  Tjoflat.  The  committee  consists  of  seven  judges.  Three  or 
four  are  chief  judges  of  district  courts.  I  don't  know  what  the  com- 
bined experience  in  the  Federal  judiciary  is  of  the  members  of  the 
committee,  but  it's  considerable  and  they're  from  all  across  the 
country  in  all  sizes  of  courts;  and  I  include  former  committee  mem- 
bers. 

We  have  an  attrition  each  year,  but  we've  had  members  on  the 
committee  from  at  least  three  of  the  pilot  districts.  So  the  commit- 
tee members,  as  a  whole,  are  not  unfamiliar  with  the  whole  history 
of  pretrial  services. 

We  recognize  that  the  statute  authorizes  district  courts  across 
the  country  to  decide  what  to  do.  We  also  know  what  the  confer- 
ence committee  report  says  about  appropriated  money;  but,  never- 
theless, each  of  these  districts  across  the  country  has  to  decide  for 
itself  whether  it's  going  to  petition  the  circuit  council  to  establish  a 
separate  unit  or  do  it  alone. 

There  is  sketchy  data  in  a  lot  of  these  districts. 

Mr.  Hughes.  Where  does  the  statute  suggest  that  that's  going  to 
be  their  function?  I  understood  that  their  function  basically  was 
conditioned  upon  the  results  of  the  18-month  test.  If  they  found  as 
a  fact  that  they  don't  have  adequate  probation  resources  to  per- 
form pretrial  services,  then  one 

Judge  Tjoflat.  Well,  we're  back  to  the  beginning  of  our  discus- 
sion, which  is  if  that  was  the  clear  intent  of  the  Congress,  then  the 
clear  intent  of  the  Congress  was  to  have  a  separate  unit  in  every 
district. 

Mr.  Hughes.  The  clear  intent  of  the  Congress  was  to  have  it  in 
every  district  except  in  those  districts  where  there  were  adequate 
resources;  and  how  are  we  going  to  find  that  out?  That  was  the 
whole  purpose  of  the  18  months. 

Judge  Tjoflat.  I  understand  that,  but  I'm  operating  under  the 
assumption  that  there  is  some  discretion  in  the  district  courts  to 
decide  which  to  do.  Given  the  history  of  the  strength  of  the  proba- 
tion service  that  I've  put  to  you,  I'm  trying  to  explain  how  the  Pro- 
bation Committee  recommended  what  it  did  to  the  director. 

We  do  not  have  the  best  possible  data  from  83  districts.  We  have 
nothing  like  what  we  have  out  of  the  10  pilot  districts.  We  have  the 
results  of  onsite  inspections  by  staff  members  and  we  have— just 
plain  have  inhouse  country  knowledge  about  a  lot  of  these  courts. 

We  thought  that  the  Director — and  I'm  talking  about  the  com- 
mittee— ought  to  make  recommendations  that,  to  the  extent  possi- 
ble, were  solid,  unimpeachable  recommendations.  That  is  how  we 
came  to  the  conclusion  that  the  Director — we  would  recommend 
that  the  Director  advise  that  a  court  with  more  than  four  offices  in 
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one  location  ought  to  be  in  a  unit;  and  courts  that  are  spread  all 
over — and  I'm  talking  about  in  terms  of  the  probation  function — 
have  officers  in  different  places. 

Some  officers  operate  like  resident  FBI  agents,  all  by  themselves 
someplace  where  bail  setting  is  done  in  lots  of  different  places 
where  the  caseload  fluctuates;  and  given  the  spotty  data,  we 
thought  that  the  court  ought  to  decide.  So  we  recommended  in 
some  of  those  that  they  operate  in  probation. 

Then  we  got  to  the  gray  area  courts;  and,  in  those  courts,  we 
said,  "You've  got  to  decide."  We  didn't  make  a  hard  recommenda- 
tion to  the  Director,  but  the  Director's  letter  does  indicate  a  bias 
toward  units. 

I've  got  the  letter  written  to  the  chief  judge  of  the  District  of 
Puerto  Rico.  On  page  4  of  the  letter — and  I'm  going  to  read,  for  the 
record,  the  language  in  this  letter  which  is  almost  identical  to  the 
language  in  11  letters  that  went  to  these  intermediate  districts — 
this  is  after  saying  to  the  chief  judge  that  the  Probation  Committee 
neither  recommends  a  unit  or  a  provision  operation;  it  reads: 

The  Committee  does  not  believe  that  the  information  contained  in  the  assessment 
report  leads  to  a  clearcut  conclusion  regarding  the  most  appropriate  type  of  organi- 
zation of  pretrial  services  in  your  district.  The  pretrial  services  workload  in  the  Dis- 
trict of  Puerto  Rico  would  justify  four  positions  operating  out  of  one  location.  Based 
on  the  criteria  used,  the  Probation  Committee  would  normally  recommend  that  the 
pretrial  services  be  provided  by  the  probation  office.  However,  the  workload  ap- 
proaches the  size  that  requires  a  staff  that  could  operate  effectively  and  efficiently 
independent  of  probation.  In  addition,  there  is  substantial  detention,  poor  jail  condi- 
tions and  a  local  rule  requiring  a  bail  hearing  before  any  defendant  can  be  locked 
up.  All  of  these  factors  call  for  a  quick  response  time  which  may  be  difficult  for  the 
probation  office  to  achieve  it  at  the  present  time. 

Now 

Mr.  Hughes.  I  don't  understand. 

Judge  Tjoflat.  That's  telling  the  chief  judge  of  the  District  of 
Puerto  Rico  that  the  Probation  Committee  didn't  make  a  hard  and 
fast  recommendation  that  they  either  have  a  unit  or  a  probation 
office  operation,  but  that  on  balance  they  ought  to  have  a  separate 
unit. 

Mr.  Hughes.  Judge,  that  doesn't  support,  as  a  matter  of  fact,  the 
position  that  you  maintain;  and,  if  anything,  it  flies  in  the  face  of 
the  intent  of  the  statute  because  I  don't  know  where  you  find  any 
language  that  would  give  the  courts  the  discretion  to  decide  just  ex- 
actly whether  they  want  to  handle  pretrial  services  within  proba- 
tion or  whether  they  have  to  set  up  a  separate  pretrial  services 
agency. 

There  was  no  such  discretion  given  to  the  courts.  If  anything, 
what  we  said  was  that  if  you  have  resources  to  handle  pretrial 
services  with  your  other  probation  work,  then  handle  it  within  pro- 
bation if  that's  what  you  feel  is  best.  If  you  don't  have  resources  to 
handle  your  present  probation  work  plus  provide  pretrial  services, 
then  we  want  you  to  perform  pretrial  services  and  you  have  to,  at 
that  point,  set  up  a  separate  agency. 

Now,  I  don't  know  where — you  know,  you've  developed  this  crite- 
ria— on  what  basis  you've  developed  this  criteria  because  it's  not 
found  in  any  legislative  history.  We  never  dreamed  that,  in  fact, 
we  would  be  creating  this  kind  of  discretion  within  the  system. 
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Judge  Tjoflat.  All  I  can  say  in  response  to  that  is  that  the  stat- 
ute mandates  first  that  the  Director  deliver  pretrial  services. 
Second,  it'll  be  done  through  the  court's  probation  service. 

Third,  if  the  district  court  decides  to  do  so,  it  may  petition  the 
circuit  counsel  to  establish  a  separate  pretrial  services  unit,  in 
which  event  there  will  be  provided  funds  for  pretrial  services  offi- 
cers and  funds  for  a  chief  pretrial  services  officer. 

Now,  that's  what  the  statute  says. 

Mr.  Hughes.  No,  the  statute  doesn't  say  that.  The  statute  says, 
first  of  all  we're  going  to  set  up  pretrial  services  throughout  the 
country.  We're  going  to  have  an  18-month  test  period  to  determine 
whether  we  have  adequate  resources  to  do  it  under  probation. 

Second,  after  that  18  months  if  we  find  we  don't  have  adequate 
resources  we're  going  to  set  up  separate  pretrial  service  agencies  to 
do  it.  Isn't  that  what  it  says? 

Judge  Tjoflat.  Well,  we  just  have  a  different  opinion  as  to  the 
way  the  statute  reads. 

Mr.  Hughes.  Well,  where  do  you  find  the  discretion  that  you've 
suggested  exists  for  the  courts  to  determine  whether  they  want 
pretrial  services  or  probation?  Where  is  that  found  in  the  statute? 

Judge  Tjoflat.  Well,  it  says,  in  subparagraph  (b)  of  3152,  that, 
"Beginning  eighteen  months  after  the  date  of  the  enactment  of  the 
Pretrial  Services  Act  of  1982,  if  an  appropriate  U.S.  district  court 
and  the  circuit  judicial  council  jointly  recommend  the  establish- 
ment under  this  subsection  of  pretrial  services  in  a  particular  dis- 
trict, pretrial  services  shall  be  established  under  the  general  au- 
thority of  the  Administrative  Office  of  the  United  States  Courts. 

"The  pretrial  services  established  under  subsection  (b)  of  this  sec- 
tion shall  be  supervised  by  a  chief  pretrial  services  officer  selected 
by  a  panel  consisting  of  the  chief  judge"  et  cetera. 

Then,  under  section  3153,  there  is  provision  made  for  both  types 
of  operations. 

Mr.  Hughes.  Yes. 

Judge  Tjoflat.  In  one,  the  pretrial  services  officer,  under  subsec- 
tion (a)(1),  is  given  the  authority  to  appoint  officers.  That  means  to 
hire  them. 

Mr.  Hughes.  What  is  the  purpose  of  the  18-month  test  period? 

Judge  Tjoflat.  The  purpose? 

Mr.  Hughes.  If  the  courts  have  the  discretion  to  decide  within 
their  own  judgment  and  jurisdiction  whether  to  set  up  a  separate 
agency,  or  handle  pretrial  services  within  probation,  what  was  the 
purpose  of  the  test  period? 

Judge  Tjoflat.  To  be  candid,  I  don't  understand  the  purpose  of 
the  test  period.  I  do  not  know  what  the  legislative  genesis  is,  or 
was,  for  that  test  period,  not  at  all. 

I  can  understand  using  18  months  to  try  and  figure  out  how 
much  personnel  may  be  required  to  deliver  pretrial  services. 

Mr.  Hughes.  You  didn't  understand  that  the  test  period,  Judge, 
that  came  out  of  the  conference  report  was  to  determine  whether 
or  not  we  really  did  have  resources  to  handle 

Judge  Tjoflat.  There  wasn't  a  shadow  of  a  doubt  in  the  mind  of 
the  judiciary,  and  in  my  mind  and  the  mind  of  the  committee  and 
the  mind  of  the  Administrative  Office  of  the  United  States  Courts, 


42 

not  a  shadow  of  a  doubt  that  there  were  not  enough  officers  to  do 
any — underscore  any — pretrial  services. 

Mr.  Hughes.  We  had  a  conflict.  That  was  your  submission,  in 
which  I  happen  to  believe;  and  then  we  had  the  Probation  Officers' 
Association  which  said  that  there  were  adequate  resources  and 
they  persuaded  some 

Judge  Tjoflat.  I  thought  with  all  the  persuasion,  which  is  not 
much  when  you're  dealing  with  a  bureaucracy  sometimes,  that  ar- 
ticle III  gave  me  to  say  that  the  probation  system  was  understaffed. 
I  said  that  the  system  was  understaffed. 

Mr.  Hughes.  Well,  the  point  is,  though,  you  know,  we  made  that 
point. 

Judge  Tjoflat.  We  knew  exactly  what  was  going  to  happen  in 
the  18  months. 

Mr.  Hughes.  You  made  that  point  and  you  persuaded  me  and 
many  others,  but  you  didn't  persuade  some  others  because  obvious- 
ly the  probation  officers  persuaded  others  in  the  Congress  that 
there  were  adequate  resources.  Isn't  that  the  reason  for  the  18- 
month  test? 

Let  me  just,  if  I  might — there's  no  question  in  my  mind  that  that 
was  the  reason  and  I  think  you  have  to  agree  that  that  was  the 
purpose  of  it. 

Judge  Tjoflat.  I  am  sure,  Mr.  Chairman,  that  some  members  of 
the  House  or  Senate  Judiciary  Committees  dealing  with  this  sub- 
ject had  some  serious  doubt  in  their  mind  whether  any  additional 
officers  were  needed  in  many  areas  to  perform  this  work,  the  pre- 
trial services  work. 

Some  may  have  entertained  thoughts  that  the  probation  system 
was  overstaffed;  that  the  work  measurement  study  used  each  year 
by  the  Administrative  Office  to  determine  the  needs  of  the  proba- 
tion service  was  seriously  in  error,  or  at  least  faulty. 

I  don't  have  any  question  in  my  mind  that  some  may  have  enter- 
tained those  notions.  We  have  tried  to,  over  the  years  in  dealing 
with  the  Appropriations  Committees  and  in  dealing  with  the  sub- 
ject of  probation,  to  convince  the  Congress  that  we  are  not 
overstaffed  and  that  when  we  ask  for  more  officers  the  caseload  is 
out  there  to  demand  it. 

So  it  may  well  have  been  that  some  Members  of  both  Houses 
thought  that  an  18  month  period  was  necessary  to  decide  which 
courts  could  provide  pretrail  services  without  any  additional  re- 
sources and  which  couldn't. 

The  point  remains,  though,  that  some  19-odd  chief  judges  out 
there — and  there  were  about  80  who  were  unacquainted  with  pre- 
trial services  when  the  act  passed  because  their  courts  hadn't  been 
delivering  any  of  those  services  and  they  hadn't  been  confronted 
with  this  problem — read  this  law  as  giving  them  the  authority  to 
decide  whether  to  deliver  pretrial  services  at  all;  and  that's  why  we 
had  spotty  results  during  the  18-month  test  period. 

Some  courts  literally  took  probation  officers  away  from  probation 
work  and  put  them  to  the  task  of  doing  pretrial  services  work,  and 
both  functions  suffered  to  some  extent  in  those  courts.  All  cases, 
prior  to  trial  weren't  investigated  and  reports  weren't  made  to  the 
bail  officer;  and  in  some  of  those  courts,  low-risk  probationers  and 
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parolees  weren't  supervised  like  the  book  says  they  ought  to  be  su- 
pervised, and  the  courts  made  do. 

In  some  courts — and  they  are  listed  in  our  report,  the  lists  are  in 
there;  there  are  a  lot  of  them — they  are  understaffed,  have  been 
understaffed,  especially  in  the  sun  belt  States  and  they  tried  to  do 
as  best  they  could  with  probation  officers  who  were  working 
beyond  their  capabilities. 

Mr.  Hughes.  Well,  I  have  some  followup  questions  on  it;  but  I 
want  to  recognize,  at  this  point,  Mr.  Sawyer. 

Mr.  Sawyer.  Good  morning. 

Judge  Tjoflat.  Good  morning. 

Mr.  Sawyer.  I  recall  that  you  did  say  what  you're  saying  now 
and  what  developed  to  be  a  fact;  that  namely  the  probation  officers 
existing  could  not  handle  this  problem.  But,  as  I  recall  it,  you  rec- 
ommended that  the  problem  be  handled  by  contract  to  other  units. 
Do  you  recall  that? 

Judge  Tjoflat.  I  don't  know  that  the  Judicial  Conference  took  a 
hard  position  on  contract.  The  bill  does  provide  that  some  of  this 
work  can  be  done  by  contract  in  3152,  subsection  (a). 

Mr.  Sawyer.  Didn't  you  suggest  that  when  you  testified? 

Judge  Tjoflat.  I  don't  think  so. 

Mr.  Sawyer.  I  thought  you  did;  but,  in  any  event 

Judge  Tjoflat.  The  issue  was  discussed,  there's  no  question 
about  that;  but  as  Mr.  Macklin  has  just  pointed  out  there  isn't  any 
authorization  in  the  statute  for  contract  money  anyway.  Maybe  we 
will  be  back  before  the  Appropriations  Committee,  the  Administra- 
tive Office  and  its  regular  appropriations  process,  which  I'm  only 
tangentially  familiar  with. 

Mr.  Sawyer.  Well,  I  do  recall — although  obviously  it  can't  be  laid 
on  your  doorstep — the  probation  officers'  group  saying  that  they 
could  handle  it  with  present  personnel. 

Judge  Tjoflat.  Your  memory,  just  like  the  Chairman's  memory, 
is  very  vivid.  That's  exactly  what  they  said;  and  every  time  one  of 
them  said  it — and  I  appeared  at  some  of  the  hearings  when  they 
testified — I  said  as  politely  as  I  possibly  could  that  that  was  a  lot  of 
baloney. 

Mr.  Sawyer.  Well,  now  they  come  in  and  they  want  313  addition- 
al personnel  to  handle  it. 

Judge  Tjoflat.  And  we  understand  the  incentive  to  do  that. 

Mr.  Sawyer.  Well,  we  have  been  confronted  on  a  somewhat  dif- 
ferent issue,  but  with  the  problem  of  an  intercircuit  tribunal  that's 
going  to  propose  to  handle  appeals  from — rather  in  cases  where  the 
circuits  are  in  conflict  and  on  delegation  from  the  Supreme  Court 
or  something,  which  we're  assured  in  no  way  are  we  going  to  need 
more  judges. 

Well,  you  know,  it  doesn't  frankly  make  a  lot  of  sense  to  me  in 
that  we're  short  of  judges  now  that  how  all  of  a  sudden  we're  going 
to  be  able  to  pull  judges  off  the  circuits  to  form  these  panels  and 
not  have  to  provide  more  judges.  It  doesn't  make  a  lot  of  sense  to 
me  either;  and,  at  this  time,  I  went  along  with  what  I  thought  was 
a  pretty  hard  recommendation  of  the  probation  officers  that  they 
could  handle  this  thing. 

My  think  was,  to  the  extent  that  the  18-month  trial  indicated 
that  maybe  they  couldn't  then  we  could  have  some  consideration  of 
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some  contract  services.  But  I  sure  didn't  have  any  idea  that  we 
were  going  to  now  be  confronted  with  313  additional  probation  offi- 
cers. 

Judge  Tjoflat.  Well,  one  way  we  can  solve  that  problem  is  to  get 
even  with  those  probation  officers  and  not  appropriate  one  dime  to 
provide  more  people  to  do  the  work  they  said  they  could  do. 

Mr.  Sawyer.  Well,  I  don't  want  to  get  even  with  anybody. 

Judge  Tjoflat.  Well,  I  didn't  mean  it  in  that  way 

Mr.  Sawyer.  On  the  other  hand,  I  don't  like  kind  of  being  led 
down  a  path  with  people  who  ought  to  know  whereof  they  speak 
since  it's  their  arena.  Certainly  we  don't  know. 

I  mean,  we're  dependent  for  a  thing  like  that,  the  workload,  on 
probation  officers  certainly  either  in  the  Judicial  Conference  or  on 
the  probation  people  themselves.  We  have  no  way  of  monitoring 
that,  of  knowing  the  workload  other  than  a  representation  made  to 
us. 

So  I  join  the  Chairman  in  feeling  a  little  misled  on  that  situation 
and  a  little  taken  aback  that  we're  not  confronted  with  this  re- 
quest, and  I  kind  of  bear  that  in  mind  vis-a-vis  this  intercircuit 
counsel,  too,  because  I  raised  that  same  question,  too,  and  I  was  as- 
sured by  the  judiciary  there — I  wasn't  in  this  case,  but  I  am 
there — that,  "Oh,  no.  We've  got  all  these  senior  judges  who  would 
be  just  delighted  to  divert  their  time  to  this  where  they  wouldn't  be 
willing  to  divert  their  time  to  doing  normal  work  on  the  circuits." 

But,  you  know,  you  live  and  learn.  Thank  you. 

Mr.  Chairman,  I  yield  back. 

Mr.  Hughes.  Let  me  just  say  in  a  followup  to  the  previous  line  of 
question  that  I  think  that  the  Administrative  Office  of  the  courts, 
the  Director's  office,  has  been  less  than  forthright  on  this  issue. 

The  Administrative  office  directive  to  the  courts  in  1982  could 
have  been  very  clear.  They  could  have  indicated  just  exactly  what  I 
believe  they  understood  the  intent  of  the  law  to  be;  and  that  is  that 
there  was  a  bias  in  favor  of  separate  agencies. 

You  folks  persuaded  us  that  separate  agencies  made  abundant 
good  sense.  You  persuaded  us  not  to  mandate  separate  agencies,  be- 
cause the  net  result  would  be  that  we  would  have  separate  agen- 
cies so  that  we  could  perform  these  functions  effectively,  which 
would  not  be  the  case  if  the  service  was  performed  within  the  pro- 
bation service. 

And  yet,  in  1982,  when  the  memorandum  went  out  to  the  courts 
you  did  not  make  it  clear  that  separate  agencies  should  be  set  up 
unless  there  were  sufficient  existing  resources  to  perform  those 
pretrial  service  functions  within  probation.  This  was  never  spelled 
out  in  any  of  the  memoranda. 

Therein,  I  think,  lies  the  problem.  Unfettered  discretion  was 
never  intended.  I  think  you  know  that.  We  never  intended  that. 
That  was  never  the  intent  of  this  committee. 

We  have  to  deal  with  a  lot  of  matters  besides  pretrial  services. 
This  is  one  of  many  mountains  we're  going  to  climb,  and  I  must 
say  that  I  never  believed  the  probation  officers.  I  never  believed 
that  they  could  provide  the  services  without  additional  resources. 

But  they  said  they  could.  They  came  in  here  and  they  misrepre- 
sented the  facts;  and  I'm  going  to  review  their  testimony  very 
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clearly  because  they  have  done  a  major  job  of  misrepresenting  the 
case  to  this  Congress. 

They  have  succeeded.  Sixty  four  districts  out  of  93  affected  are 
going  to  be  handled  through  probation;  11  are  "intermediate";  and 
we're  talking  about  only  17  separate  districts.  That's  not  what  the 
law  says. 

You  know  it's  not  what  the  law  says.  It  was  never  the  intent  to 
end  up  with  that  result,  and  it's  just  unacceptable. 

Let  me  just  tell  you,  I'm  also  very  disappointed.  I  asked  the  sub- 
committee's chief  counsel  here  to  get  word  to  you  and  others  in  the 
Administrative  Office  of  the  courts  not  to  send  the  recommenda- 
tions out  until  after  this  hearing. 

I  can't  imagine  what  could  be  gained  in  3  days.  I  mean,  they 
went  out  last  week.  Here  it  is,  Tuesday.  It's  only  3  or  4  days  ago 
that  they  went  out. 

Why  is  it  that  you  couldn't  accommodate  us  and  hold  up  on 
those  recommendations  until  we  could  sort  out  the  problem  and  try 
and  resolve  it? 

Judge  Tjoflat.  Mr.  Chairman,  there  wasn't  any  intent,  let  me 
assure  you,  to  end-run  the  committee  or  be  disrespectful  in  any  re- 
spect of  the  committee. 

Mr.  Hughes.  Why  was  time  of  the  essence?  Why  did  you  have  to 
have  them  out?  Why  couldn't  they  have  gone  out  today  or  tomor- 
row after  this  hearing? 

Judge  Tjoflat.  First,  there  are  a  lot  of  courts  out  there  that 
were  in  the  process  of  making  these  decisions — about  whether  to 
have  separate  units  or  to  deliver  pretrial  services  through  the  pro- 
bation service  who  were  in  constant  communication  with  the  com- 
mittee or  the  Administrative  Office.  We  did  not  want  them  making 
those  decisions  on  nothing  at  all. 

Second,  they  were  all  told  some  time  back  that  they'd  get  this 
information  in  February  at  the  latest. 

Mr.  Hughes.  Would  three  days  make  a  difference,  three  more 
days? 

Judge  Tjoflat.  I  didn't  know  that  the  letters  were  going  to  be 
dated  on  the  27th;  the  letters  were  written  some  time  back.  You 
can't  write  these  letters  overnight,  but  there  were  a  lot  of  these 
courts  out  there  making  decisions — and  you  know  how  things  are — 
once  a  court  takes  a  straw  vote,  it  becomes  a  final  vote;  and  getting 
something  to  them  was  essential.  There  were  enough  caveats  in 
what  has  been  sent  to  them — and,  in  particular,  some  of  the  courts 
that  you're  interested  in — they  have  been  told,  and  I've  told  them 
personally,  that  they  may  not  have  any  funds  to  provide  any  pre- 
trial services  work  if  they  opt  to  have  the  probation  service  per- 
form the  pretrial  services. 

Mr.  Hughes.  But  you  told  the  overwhelming  majority  of  them 
that  you  recommend  probation. 

Judge  Tjoflat.  Please  don't  be  misled  by  the  number,  64  dis- 
tricts. Of  all  of  the  staff  who  are  going  to  have  to  perform  the 
work,  we  are  talking  about  one  quarter  of  the  staff  roughly  being 
allotted  to  those  64  districts.  We  are  not  talking  about  very  many 
people.  The  bulk  of  the  people  who  are  going  to  perform  pretrial 
services  are  in  the  10  pilot  districts  and  in  the  gray  area  districts. 
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Mr.  Hughes.  Let  me  get  down  to  some  more  basics.  Where  is 
there  any  authority  at  all  to  appoint  new  probation  officers  to  per- 
form pretrial  services  work? 

Judge  Tjoflat.  Somebody  else  will  have  to  answer  that  one. 

Mr.  Hughes.  Mr.  Nichols? 

Mr.  Nichols.  May  I  address  that  one,  Mr.  Chairman? 

If  you  look  at  new  section  3152(a),  it  says  that  on  the  date  of  en- 
actment of  the  act— that  was  September  27,  1982— the  Director  of 
the  Administrative  Office  shall  provide  for  pretrial  services  under 
the  supervision  and  direction  of  the  Judicial  Conference. 

Mr.  Hughes.  Yes. 

Mr.  Nichols.  And  it  says  he  shall  do  so  by  contract  or  otherwise 
and  to  such  extent  and  in  such  amounts  as  are  provided  in  appro- 
priation acts.  It  does  not  say  "Money  appropriated  pursuant  to  this 
act."  It  says  moneys  provided  in  appropriations  acts. 

I  think  the  statement  is  very  clear. 

Mr.  Hughes.  Doesn't  that  language  relate  to  contracts? 

Mr.  Nichols.  No,  I  don't  read  it  that  way.  The  word  "contract"  is 
separated  by  "or  otherwise"  from  the  parenthetical. 

Mr.  Hughes.  You  don't  read  that  in  toto— you  know,  the  statute, 
the  complete  statute— when  you  are  trying  to  interpret  what  is  in- 
tended? 

Mr.  Nichols.  Yes,  sir,  but  I  find  nothing  in  the  balance  of  the 
statute  that  contradicts  the  plain  meaning  of  subsection  a. 

Mr.  Hughes.  Did  you  look  at  the  legislative  history,  Mr.  Nichols, 
to  try  to  determine  the  meaning  of  the  language? 

Mr.  Nichols.  I  did,  indeed. 

Mr.  Hughes.  And  doesn't  the  legislative  history  make  it  very 
clear  that  we  meant  what  we  said— that  you  had  the  authority  to 
designate  probation  officers,  but  you  had  the  authority  to  appoint 
pretrial  service  representatives? 

Mr.  Nichols.  The  act  established 

Mr.  Hughes.  What  is  the  significance  of  that  difference? 

Mr.  Nichols.  Having  the  advantage  of  having  read  the  legisla- 
tive history,  it  was  clear  to  me  that  in  pretrial  services  offices  the 
new  people  were  to  be  appointed;  whereas,  if  the  service  was  pro- 
vided in  probation  offices  the  people  were  to  be  designated. 

Mr.  Hughes.  Well,  I  say  it  again.  Where  do  you  get  the  authority 
to  appoint  these  people? 

Mr.  Nichols.  Well,  the  authority  has  to  be  in  subsection  (a).  Oth- 
erwise, subsection  (a)  can't  be  given  effect. 

Mr.  Hughes.  That  is  absolutely  nonsense.  There  is  absolutely 
nothing  inconsistent  with  providing  pretrial  services  and  complying 
with  the  statute.  If  you  have  ample  probation  officers,  then  you 
handle  it  through  probation,  if  in  fact  that  is  the  decision  within 
that  circuit. 

Mr.  Nichols.  That  is  correct. 

Mr.  Hughes.  If  in  fact  you  don't  have  adequate  existing  re- 
sources, then  you  have  to  appoint  new  pretrial  service  officers,  and 
the  money  is  there  to  do  that. 

Mr.  Nichols.  It  was  not  immediately  permissible  under  the  stat- 
ute to  establish  new  pretrial  services  officers— offices,  and  it  is  not 
permissible  yet — that  is  as  of  March  27. 

Mr.  Hughes.  That  is  because  of  the  18-month  trial  period. 
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Mr.  Nichols.  That  is  right. 

Mr.  Hughes.  Do  you  know  why  we  had  an  18-month  trial  period? 
I  have  asked  Judge  Tjoflat  that.  Perhaps  you  can  tell  us.  What  is 
your  view  of  the  trial  period? 

Mr.  Nichols.  My  view  of  the  purpose  of  the  period  is  to  permit 
the  district  court  to  run  pretrial  services  in  their  probation  offices, 
all  except  the  10  demonstration  districts,  and  find  out  how  many 
people  it  takes,  how  much  resources. 

Mr.  Hughes.  Where  did  you  find  that  in  the  legislative  history? 

Mr.  Nichols.  I  can't  read  it  any  other  way,  sir,  given  the  effec- 
tive dates. 

Mr.  Hughes.  Well,  don't  you  read  it  that  we  are  trying  to  find 
out  whether  or  not  we  have  sufficient  probation  officers  to  perform 
both  probation  services  and  pretrial  services? 

Mr.  Nichols.  That  would  be  a  part  of  the  goal  that  I  mentioned. 

Mr.  Hughes.  Wasn't  that  the  big  issue? 

Mr.  Nichols.  Certainly.  That  18-month  period  would  give  each 
district  court  a  handle  on  how  big  a  job  this  was  and  how  the 
people  had  to  be  geographically  dispersed  within  the  districts;  in 
other  words,  what  resources  were  necessary  to  handle  this  in  the 
probation  office. 

Mr.  Hughes.  Let  me  read,  if  I  might,  from  the  statement  of  the 

managers. 

This  is  talking  about  the  18-month  period. 

The  Conference  substantively  adopts  the  Senate  position.  This  delay  period  is,  in 
the  opinion  of  the  conference  managers,  sufficient  for  the  district  courts,  circuit  coun- 
cils, and  the  Administrative  Office  of  the  U.S.  Courts  to  evaluate  the  needs  for 
pretrial  services  and  the  resources  available  in  each  district.  This  evaluation  process 
as  described  in  more  detail  at  page  8  of  [the  Senate  report]  should  begin  immediately 
upon  enactment  of  S.  923,  and  should  permit  the  United  States  courts  to  identify 
those  districts  which  are  capable  of  providing  pretrial  services  within  existing 
resources  and  those  which  will  need  additional  resources  and  will  therefore  be  required 
to  utilize  the  special  districts  provision  of  this  statute. 

Now,  how  much  clearer  can  you  be? 

Judge  Tjoflat.  May  I  interrupt,  Mr.  Chairman,  to  say  that  this 
is  the  first  time  I  have  seen  the  issue  the  way  you  just  put  it. 

Let's  suppose  district  A,  during  the  18-month  period,  is 
overstaffed  by  10  officers.  It  is  a  metropolitan  court.  All  bail  deci- 
sions are  made  in  one  location. 

It  just  happens  that  when  the  statute  passes  district  A  is  Detroit. 
Let's  suppose  Detroit  is  not  a  pilot  district,  and  Detroit  has  a  huge 
overstaffed  situation  in  the  probation  service.  During  the  18 
months  all  the  extra  probation  officers  are  utilized  to  do  pretrial 
services  work.  t 

Now,  as  I  read  the  congressional  intent,  and  they  wouldn  t  need 
to  establish  a  separate  unit  in  order  to  get  more  officers  to  do  that 
work.  But  as  I  read  the  intent  of  the  Congress,  they  still  ought  to 
conduct  their  pretrial  services  function  in  a  separate  unit  for  all 
the  reasons  that  the  legislative  history  and  the  testimony  disclose. 

Mr.  Hughes.  I  think  that  is  true,  but  that  is  the  only  place 
where  there  would  be  some  discretion  if  there  are  adequate  re- 
sources within  probation. 
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Judge  Tjoflat.  I  don't  think  the  courts  ever  read  the  legislative 
history  to  mean  that  only  those  courts  that  found  themselves  short- 
handed  after  18  months  would  petition  for  a  separate  unit. 

Mr.  Hughes.  I  don't  think  the  courts  read  the  legislative  history. 

Judge  Tjoflat.  That  would  mean  that  you  have  separate  units  in 
places  like  Montana  and  no  separate  unit  in  a  place  like  Detroit, 
MI. 

Mr.  Hughes.  Come  on,  Judge. 

Judge  Tjoflat.  Well 

Mr.  Hughes.  You  know,  it  is  really  a  very  simple  matter.  We 
have  made  it  much  more  complicated  than  it  should  be. 

The  fact  of  the  matter  is  you  have  walked  away  from  the  statute, 
pure  and  simple.  It  was  never  the  intent  to  give  that  unfettered 
discretion  to  the  courts  to  decide  whether  or  not  they  would  pro- 
vide pretrial  services  as  a  separate  agency  or  in  probation. 

The  only  test  was  whether  they  had  the  resources.  If  they  had 
the  resources  within  some  particular  district  to  do  it,  then  they 
could  do  it.  If  they  didn't  have  the  resources,  then  there  was  to  be 
a  separate  agency.  Pure  and  simple. 

Mr.  Nichols,  you  have  made  it  so  very  complicated.  It  is  really 
very  uncomplicated.  If  you  don't  have  the  resources  to  do  it,  you 
can't  do  it,  my  friend.  It  is  as  simple  as  that. 

There  is  no  authority  to  appoint  new  probation  officers  to  handle 
pretrial  services.  There  is  no  statutory  authority,  and  that  is  the 
significance,  as  you  must  well  know  by  this  time,  of  the  "appoint" 
versus  "designate"  language  in  the  bill,  and  it  surely  is  spelled  out 
very  clearly  in  the  legislative  history  that  that  was  always  our 
intent. 

You  know,  it  is  just  an  instance  where,  unfortunately,  the  courts 
are  walking  away  from  what  I  think  is  the  clear  intent  of  the  law, 
and  I  think  that  the  recommendations  that  just  went  out  absolute- 
ly flaunt  the  law. 

In  some  districts  where  you  are  requesting  100  percent,  almost 
100  percent  new  personnel,  the  suggestion  of  the  report  is,  well, 
they  are  already  performing  95,  96  percent  of  the  work,  and  you 
are  requesting  all  new  personnel. 

North  Alabama,  98  people. 

Judge  Tjoflat.  Northern  Alabama  won't  get  one  officer  under 
any  circumstances. 

Now,  I  will  explain  northern  Alabama.  Northern  Alabama— and 
that  is  why  I  say  our  data  is  very  sketchy  and  very  spotty,  and  so 
the  task  is  not  easy  to  know  where  to  put  people— they  report  to 
our  staff  in  Washington  that  they  saw  some  98  percent  of  the 
people,  and  that  is  the  source  of  some  of  the  testimony,  or  urging, 
during  the  legislative  process,  by  probation  officers  who  said  we 
can  do  the  job  without  any  extra  help. 

Now,  what  I  think  the  truth  of  the  matter  is  that  in  northern 
Alabama  without  any  extra  officers  and  with  a  probation  staff  that 
was  not  in  an  overstaffed  condition,  they  did  see  98  percent  of  the 
people.  But  the  quality  of  the  investigations  conducted  in  those  sit- 
uations, the  fidelity  that  those  officers  paid  to  the  law,  as  contem- 
plated by  the  Congress  in  passing  the  statute,  in  my  judgment  was 
probably  pretty  shoddy. 


49 

But  we  can't  tell  northern  Alabama  that  because  we  don't  have 
the  empirical  evidence  to  make  that  kind  of  a  statement. 

So  we  will  start  off  by  telling  northern  Alabama  that  they  don't 
get  one  body.  They  don't  get  an  officer,  they  don't  get  a  supporting 
person,  and  we  will  wait  and  see.  In  due  time  the  court  is  going  to 
say  we  can't  do  the  work  with  the  officers  we  have  for  the  follow- 
ing reasons,  et  cetera,  et  cetera,  and  our  data  which  showed  that 
we  were  seeing  98  percent  of  the  cases  is  not  the  best. 

Mr.  Hughes.  So  you  are  saying  you  have  to  look  at  the  quality  of 
the  investigations  being  run,  am  I  correct? 

Judge  Tjoflat.  Well,  the  court  can  keep  data,  make  notations 
that  you  see  every  case.  What  does  that  mean,  you  see  every  de- 
fendant? Or  that  a  recommendation  to  the  bail  officer  is  made  in 
every  case?  Well,  what  kind  of  recommendation  is  made  in  every 
case? 

Mr.  Hughes.  I  understand.  I  mean,  you  could  be  going  through 
the  motions  and  not  accomplishing  the  objective  of  the  statute. 

Judge  Tjoflat.  In  the  short  time  that  we  have  had  to — we  have 
had  18  months  in  which  to  crank  up  the  Pretrial  Services  Program 
in  83  districts  from  scratch.  That  means  educate  the  judges,  the 
probation  officers,  the  prosecutors,  the  magistrates,  the  defense 
counsel,  educate  them  in  many  areas  in  doing  something  that  is  ab- 
solutely foreign  to  the  practice  of  criminal  law  in  those  jurisdic- 
tions. 

Many  of  those  jurisdictions  follow  the  old  state  bail  system  of 
just  looking  on  the  jail  wall  to  find  out  how  much  bond  should  the 
guy  put  up  from  the  fellow  across  the  street. 

We  not  only  had  to  infuse  the  notion  of  pretrial  services  in  83  of 
these  districts,  but  we  had  to  train  these  people,  and  we  have  had 
to  collect  some  data,  and  that  is  an  enormous  job  in  the  Judiciary, 
in  a  diverse  country  like  this  one,  to  perform  in  18  months. 

So  I  am  back  to  my  beginning  point;  that  is,  that  this  data  is  the 
best  that  could  be  obtained  under  the  circumstances,  but  don't  be 
misled  by  it.  And  if  northern  Alabama  tells  us  they  are  seeing  98 
percent  of  the  cases  and  they  are  putting  that  out  as  full  compli- 
ance with  the  law,  they  don't  need  any  officers  and  they  won't  get 
any. 

Mr.  Hughes.  Sounds  like  we  have  a  lot  of  different  entities 
within  themselves  throughout  the  country.  We  have  got  judges  who 
don't  like  pretrial  services.  They  don't  want  to  implement  the  pro- 
gram. They  walk  away  from  it.  A  judge  in  Hawaii  absolutely  re- 
fuses to  comply  with  the  pretrial  services  law. 

How  do  we  deal  with  a  situation  like  that? 

Right  now  we  feel  like  aggrieved  parties.  What  is  our  recourse 
when  we  feel  that  the  courts  have  walked  away  from  what  we 
thought  was  the  clear  intent  of  the  law?  What  remedy  do  we  have 
at  this  point? 

Judge  Tjoflat.  Well,  in  the  first  place,  what  we  are  trying  to  do 
is  to  carry  out — and  we — I  am  talking  about  the  Probation  Commit- 
tee, and  in  the  Judicial  Conference,  and  the  Administrative 
Office — do  the  best  we  can  to  get  pretrial  services  implemented  in 
every  district  in  the  United  States. 

Mr.  Hughes.  I  don't  want  pretrial  services  implemented  the  way 
it  has  been  implemented  because  it  doesn't  comply  with  the  law. 
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Judge  Tjoflat.  I  am  talking  about  being  implemented  in  the 
way  in  which  the  statute  comprehends  it  to  be  implemented. 

Mr.  Hughes.  Sixty-four  districts  using  probation  is  not  the  way  I 
envisioned  the  statute  would  be  implemented. 

Judge  Tjoflat.  I  understand  that,  Mr.  Chairman,  but  we  are 
talking  about  doing  an  enormous  task  in  a  very  short  period  of 
time,  and  you  are  a  lawyer,  and  you  know  how  lawyers  are  about 
changing  their  ways  of  doing  business. 

Mr.  Hughes.  I  am  finding  out  how  judges  are. 

Judge  Tjoflat.  Well,  judges  were  lawyers  at  one  time. 

Mr.  Hughes.  They  seem  to  forget  that  from  time  to  time. 

Judge  Tjoflat.  Well,  sometimes  they  do  and  sometimes  they 
don't,  but  the  fact  is,  we  all  came  out  of  the  same  place. 

Mr.  Hughes.  Well,  you  never  envisioned  that  it  would  be  imple- 
mented in  this  fashion,  Judge.  I  mean,  come  on,  be  candid  with  us. 
Did  you  ever  think  that  the  tail  would  be  wagging  the  dog? 

Here  we  have  the  probation  officers  who  sold  us  a  bill  of  goods. 

Judge  Tjoflat.  In  some  districts. 

Mr.  Hughes.  And  now  end  up  administering  a  program  which 
they  are  really  now  too  deeply  into. 

Judge  Tjoflat.  I  knew  that  in  some  districts 

Mr.  Hughes.  Now  they  are  serving  two  masters.  We  are  going  to 
have  the  worst  of  all  worlds.  That's  the  picture  you  painted  to  us.  I 
remember  all  those  graphs,  charts,  and  arguments  that  persuaded 
us  beyond  a  reasonable  doubt  that  pretrial  services  should  be  per- 
formed by  independent  agencies. 

Now,  look  what  we  have  ended  up  with. 

Judge  Tjoflat.  You  have  put  about  13  questions  to  me  at  one 
time,  and  now  I  know  how  a  witness  with  13  questions  all  rolled  up 
in  one  feels. 

Mr.  Hughes.  Let's  just  take  it  from  a  very  simple  question. 

You  convinced  us,  Judge,  that  we  should  have  separate  agencies. 
You  convinced  us,  and  you  are  not  delivering. 

Judge  Tjoflat.  We  said  that  we  thought  that  the  pretrial  serv- 
ices, especially  in  metropolitan  courts,  in  courts  with  sizable  case- 
loads, ought  to  be  performed  in  separate  agencies  because  it  is  diffi- 
cult to  serve  two  masters. 

I  agree  with  you.  We  start  with  that  proposition.  We  got  to  the 
second  proposition,  which  is  this  law  was  passed  17  months  ago, 
and  we  had  83  courts  in  the  United  States,  many  of  which  had 
never  heard  of  pretrial  services,  period. 

In  some  courts,  judges  and  parajudicial  personnel,  prosecutors, 
even  defense  counsel  had  no  notion  of  the  amount  of  offenders  who 
were  being  detained  prior  to  trial.  They  had  no  idea  of  the  number 
of  fugitives  in  their  courts.  They  had  no  idea  of  the  crime  on  bail 
being  committed  by  people  awaiting  trial. 

That  is  the  whole  reason  that  the  Congress  passed  title  II  of  the 
Speedy  Trial  Act,  was  to  learn  a  lot  of  these  things. 

And  to  implement  this  program  under  this  statute— with  all  due 
respect— which  was  put  together  in  conference  and  the  legislative 
history  written  without,  as  far  as  I  am  concerned,  much  consulta- 
tion with  the  courts— but  I  am  not  complaining  about  that— but  to 
do  all  of  that  in  the  short  timespan  that  we  had  to  deal  with  it  is 
not  an  easy  task. 
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Mr.  Hughes.  I  understand  that. 

Judge  Tjoflat.  And  what  we  are  saying  here  today  is  not  what 
pretrial  services  is  going  to  look  like  18  months  from  now. 

Mr.  Hughes.  I  understand  that. 

Judge  Tjoflat.  And  we  also  looked  at  the  proposition  that  courts 
may  say  we  don't  want  a  separate  unit,  but  by  June  they  may  real- 
ize that  they  have  got  to  have  a  separate  pretrial  services  unit  if 
they  are  going  to  efficiently  do  the  job  that  you  mandate. 

Mr.  Hughes.  Well,  I  understand  that  it  is  not  an  easy  task,  and  I 
understand  that  we  have  a  lot  of  entities  that  feel  that  they  have 
enough  problems  on  their  hands  without  absorbing  new  problems. 

I  know  there  are  a  lot  of  people  who  are  not  particularly  commit- 
ted to  pretrial  services  who  are  going  to  have  to  administer  the 
program.  I  understand  all  of  that. 

But  it  seems  to  me  that  you  have  made  it  unduly  complicated — 
not  you  personally,  but  the  Administrative  Office  has  made  it 
unduly  complicated  by  not  being  right  up  front  with  the  courts  and 
indicating  to  them  that  the  law  is  that  we  are  going  to  put  in  place 
pretrial  services  in  all  of  the  districts  throughout  the  country  and 
that  if  we  have  adequate  resources  you  can  choose  to  handle  it 
within  the  existing  probation  authority,  but  if  you  don't  have  ade- 
quate resources,  you  are  going  to  have  to  set  up  a  separate  pretrial 
services  agency. 

That  was  the  mandate  of  the  statute.  You  have  never  made  that 
clear  to  the  courts,  and  therein  is  part  of  your  problem. 

Now  how  to  deal  with  some  of  these  cantankerous  souls  out 
there  who  feel  that  they  are  independent  of  all  authority — that 
their  authority  apparently  comes  from  heaven  is  something  that 
bothers  me  also — and  maybe  what  we  need  to  do  is  look  at  more 
centralized  authority  to  deal  with  those  situations,  like  in  Hawaii. 

Judge  Tjoflat.  Mr.  Chairman,  I  don't  know  the  answer  to  that 
somewhat  rhetorical  question.  All  I  can  say  is  that  I  personally 
have  been  on  the  telephone  with  some  of  the  chief  judges  of  the 
courts  you  are  concerned  with  about  this  problem. 

I  could  tell  you  in  black  letter  that  they  have  been  told,  and  they 
understand,  that  they  may  not  have  a  dime  when  it  comes  to  the 
27th  of  March  to  hire  any  officers  to  place  in  their  probation  de- 
partments to  carry  out  pretrial  services  functions. 

They  understand  in  many  of  these  courts  that  the  only  conceiva- 
ble way  to  deliver  the  program  is  in  a  separate  unit.  In  most  of 
these  problem  courts  it  has  not  been  a  matter  of  a  lack  of  commu- 
nication. They  understand. 

Mr.  Hughes.  Well,  it  seems  to  me  that  if  I  were  to  receive  the 
letter  that  just  went  out  on  the  27th  with  these  recommendations 
to  set  up  within  probation  to  handle  pretrial  service  functions,  I 
would  be  kind  of  confused  because  what  you  are  doing  is  you  are 
giving  them  an  out. 

You  are  suggesting  in  64  instances,  at  least,  in  those  instances, 
the  courts  feel— at  least  the  Administrative  Office  feels— that  they 
should  handle  those  functions  within  probation. 

Judge  Tjoflat.  At  the  present  time  we  would  be  more  efficient 
in  that  area,  and  as  I  say,  we  are  talking  about  just  a  small  portion 
of  the  overall  staff  requirements  for  those  64  courts.  Those  are 
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courts  like  the  northern  district  of  Mississippi  or  the  southern  dis- 
trict of  Georgia,  where  they  go  all  over  the  place. 

Mr.  Hughes.  Aside  from  the  authority  that  is  given  in  the  con- 
text of  this  statute  for  probation  officers  to  perform  pretrial  service 
functions  under  the  certain  circumstances  set  forth,  do  probation 
offices  have  any  authority,  statutory  authority,  to  provide  that 
function? 

Judge  Tjoflat.  Which  function? 

Mr.  Hughes.  The  pretrial  services  function,  aside  from  the  au- 
thority  

Judge  Tjoflat.  They  don't  have  any. 

Mr.  Hughes  [continuing].  That  is  provided  in  the  context  of  this 

statute. 

Judge  Tjoflat.  They  don't  have  any  express  authority.  One 
could  build  an  argument  that  a  district  judge  has  got  some  inher- 
ent authority  to  ask  a  probation  officer  to  perform  pretrial  services 
work  on  the  theory  that  the  individual  may  well  become  a  convict- 
ed person  before  the  court  and  thereafter  under  the  court's  juris- 
diction for  probation  purposes  and  that  in  a  given  case  that  individ- 
ual needs  to  be  seen  by  a  probation  officer  before  an  adjudication 

occurs. 
Mr.  Hughes.  Well,  I  suppose  you  could  make  that  argument,  but 

I  don't 

Judge  Tjoflat.  Because  of  threats  to  the  community  or  some 

such  thing. 

Mr.  Hughes.  I  don't  find  any  express  authority  for  probation  offi- 
cers  

Judge  Tjoflat.  There  isn't  any. 

Mr.  Hughes  [continuing].  To  do  pretrial  services  work  if  they 
don't  already  have  adequate  resources,  and  I  think  you  are  on 
really  tenuous  ground  when  you  start  implying  it  from  other  serv- 
ices. 

So  I  see  a  number  of  problems  developing.  I  don  t  see  statutory 
authority  for  probation  officers  to  do  pretrial  service  work  except 
in  limited  situations  where  there  are  adequate  resources.  I  don't 
see  statutory  authority  to  authorize  appropriations  for  that  work 
except  in  those  limited  circumstances  where 

Judge  Tjoflat.  Mr.  Chairman,  during  the  18-month  period,  or 
even  before  that,  when  it  became  apparent  that  some  legislation 
was  going  to  pass,  a  lot  of  courts  voluntarily  undertook  the  assign- 
ment of  probation  officers  to  do  pretrial  services  work.  I  would  just 
say  that  probably  the  question  of  authority  didn't  arise. 

Mr.  Hughes.  Well,  it  is  with  us  now,  and  you  have  a  situation 
where,  in  my  judgment,  there  is  no  authority  to  appoint  and  hire 
probation  officers  to  handle  pretrial  services  work,  and  no  matter 
how  much  stretching  and  straining  and  argument  you  make,  there 
is  no  such  authority. 

It  was  never  intended.  This  committee  never  intended  to  give 
that  authority,  and  the  statute  was  written  holding  back  that  au- 
thority for  the  reasons  we  have  gone  into  ad  nauseam  at  this  point. 

The  gentleman  from  Michigan. 

Mr.  Sawyer.  Just  an  observation  on  your  colloquy  with  the 
chairman  about  judges  being  lawyers. 
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I,  years  ago,  attended  a  seminar  function  where  Justice  Potter 
Stewart  was  the  principal  speaker,  and  he  told  a  story  about  one  of 
his  children  when  they  were  young.  They  were  going  out  West  on 
one  of  these  Vista  Dome  trains,  and  his  kids  were  sitting  up  a  seat 
or  two  ahead  of  him  and  his  wife,  and  the  party  that  they  were 
sitting  with  asked:  "What  does  your  father  do?"  And  his  son  said, 
"Well,"  he  said,  "He  used  to  be  a  lawyer,  but  now  he  is  on  the  Su- 
preme Court."  [Laughter.] 

I  yield  back. 

Mr.  Hughes.  That  is  a  good  way  to  end  a  hearing. 

Thank  you,  Judge,  Mr.  Foley.  I  appreciate  your  coming  in. 

As  I  have  indicated,  I  regret  that  it  is  along  this  track  because 
we  are  going  to  be  dealing  with  a  lot  of  other  matters. 

Judge  Tjoflat.  Well,  we  will  continue,  however,  track  or  no 
track,  to  keep  you  as  apprised  as  we  can  of  what  is  going  on. 

Mr.  Hughes.  Thank  you. 

The  hearing  stands  adjourned. 

[Whereupon,  at  11:30  a.m.,  the  subcommittee  was  adjourned,  sub- 
ject to  the  call  of  the  Chair.] 


WILLIAM   E.    FOLEY 
Ol  RECTOR 
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ADDITIONAL  MATERIAL 

ADMINISTRATIVE  OFFICE  OF  THE 
UNITED  STATES  COURTS 

WASHINGTON,    D.C.    20544 

October  Ik,  1982 


JOSEPH  F    SPANIOI IR 

DEPUTY  DIRECTOR 

MEMORANDUM  TO  ALL:   CHIEF  JUDGES,  UNITED  STATES  COURTS  OF  APPEALS 

CHIEF  JUDGES,  UNITED  STATES  DISTRICT  COURTS 
JUDGES,  UNITED  STATES  DISTRICT  COURTS 
UNITED  STATES  MAGISTRATES 
CIRCUIT  EXECUTIVES 

FEDERAL  PUBLIC/COMMUNITY  DEFENDERS 
DISTRICT  COURT  EXECUTIVES  £ 

CLERKS,  UNITED  STATES  COURTS  OF  APPEALS 
CLERKS,  UNITED  STATES  DISTRICT  COURTS 
CHIEF  UNITED  STATES  PROBATON  OFFICERS 
CHIEF  UNITED  STATES  PRETRIAL  SERVICES  OFFICERS 

SUBJECT:  Pretrial  Services  Act  of  1982 

Enclosed  for  your  information  is  a  copy  of  the  "Enrolled 
Bill"  print  of  S.  923  enacted  as  Public  Law  No.  97-267,  The 
Pretrial  Services  Act  of  1982,  when  it  was  signed  by  President 
Reagan  on  September  27,  1982.   Copies  of  the  Senate,  House, 
Conference  Reports,  as  well  as  Congressional  floor  debates  and 
hearing  records  are  available  upon  request. 

The  Act  is  effective  immediately  in  all  districts  and  for 
the  eighteen  (18)  months  following  enactment,  no  extra  resources 
will  be  available  except  in  the  10  demonstration  districts. 

The  public  law  requires  the  Director  of  the  Administrative 
Office  under  the  supervision  and  direction  of  the  Judicial 
Conference  to  provide  directly,  or  by  contract  or  otherwise,  for 
the  establishment  of  pretrial  services  in  all  judicial  districts 
other  than  the  District  of  Columbia. 

Pretrial  services  functions  include  the  following: 

(1)  Prepare  verified  prebail  reports  for  Judicial 
officers  on  all  individuals  charged  with  an  offense  prior  to  the 
release  hearing; 

(2)  Review  and  modify  bail  reports  and  recommendations; 

(3)  Supervise  persons  released  to  its  custody; 

(4)  Operate  or  contract  for  facilities  for  the  custody 
and  care  of  persons  released  under  this  chapter  including 
temporary  residence,  treatment  for  alcohol  and  drug  abuse  and 
counseling; 
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(5)  Inform  the  court  and  U.  S.  attorney  of  all 
violations  of  conditions  of  release  or  danger  to  any  other  person 
or  the  community; 

(6)  Serve  as  coordinator  for  other  local  agencies  which 
can  provide  similar  services; 

(7)  Assist  persons  released  in  securing  supportive 
services; 

(8)  Prepare  in  cooperation  with  the  U.S.  marshal  and 
the  U.  S.  attorney  pretrial  detention  reports; 

(9)  Collect  information,  evaluate  bail  activities  and 
prepare  reports  to  improve  the  bail  process;  and 

(10)  Provide  reports  to  U.S.  attorneys  for  diversion 
purposes  and  supervise  persons  diverted  under  an  agreement  with 
the  U.S.  attorney. 

The  Act  provides  that,  for  an  18-month  period  following 
enactment,  any  pretrial  services  beyond  the  existing  ten 
demonstration  districts  are  to  be  provided  under  the  supervision 
of  the  chief-  probation  officers,  utilizing  existing  probation 
resources,  with  no  authority  for  additional  appropriations. 
Section  3152(b)  and  (c)  of  the  Act  also  provide  that  after  the 
18-month  period  pretrial  services  may  be  provided  under  the 
supervision  of  chief  pretrial  services  officers,  who  must  be 
individuals  other  than  those  serving  as  probation  officers  under 
the  authority  of  Section  3651*  of  Title  18.   When  the  district 
court  and  circuit  council  recommend  the  establishment  of  pretrial 
services  under  Section  3152(b),  authority  is  provided  for 
additional  appropriations  to  support  pretrial  services.   In  those 
districts  where  pretrial  services  are  established  in  probation 
offices,  staffing  needs  will  be  met  through  the  usual  budget 
process.   The  Act  also  specifically  authorizes  appropriations 
necessary  to  continue  the  ten  demonstration  districts  in  effect 
prior  to  the  date  of  enactment,  for  a  period  ending  18-months 
thereafter. 

The  Congress  established  the  18-month  delay  to  provide 
sufficient  time  for  the  judiciary  to  evaluate  the  needs  for 
pretrial  services  and  the  resources  available  in  each  district. 
The  evaluation  process  will  begin  immediately.   The  evaluation 
will  permit  the  Judiciary  to  identify  those  districts  which  wish 
to  establish  pretrial  services  under  section  3152(b). 
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The  Administrative  Office  will  provide  each  district  court 
with  the  information  and  technical  assistance  necessary  to 
establish  Pretrial  Services. 


C«-««ct.<-— - —  *-       '+* 


William  E.  Foley 
Director 
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•Hniteb  jSiatra  (dourt  of  JVppeals 
Sleuentrj  3ubirinl  (Circuit 

itralb  Sarft  ft  jofuit 
Circuit  Jubgf 

3ack.om.iJlf,  |loribB  32201  October  27,  1983 


MEMORANDUM  TO:      Chief  Judges,  United  States  Courts  of  Appeals 

Chief  Judges,  United  States  District  Courts 


In  my  capacity  as  Chairman  of  the  Judicial  Conference's 
Committee  on  the  Administration  of  the  Probation  System,  I  write 
to  raise  with  you  a  serious  question  as  to  who  shall  provide 
pretrial  services  —  the  court's  probation  officers  or  pretrial 
services  officers  in  a  separate  office  of  the  court  under  the 
Pretrial  Services  Act  of  1982  (Public  Law  97-267,  September  27, 
1982).   The  appropriations  for  this  new  fiscal  year  include 
provision  for  additional  positions  for  this  function,  and  each 
district  court  must  address  this  question  by  March  27,  1984.   For 
your  information  I  am  enclosing  copies  of  the  Act  and  the  reports 
of  the  House-Senate  Conference  Committee  and  the  Senate  Judiciary 
Committee  on  the  bill. 

The  Act  requires  the  Director  of  the  Administrative  Office, 
under  the  direction  and  supervision  of  the  Judicial  Conference, 
to  provide  pretrial  services  in  each  judicial  district  (except 
the  District  of  Columbia  which  has  a  local  pretrial  services 
program).   Pretrial  services  include:   (1)  the  preparation,  prior 
to  the  bail  hearing,  of  a  verified  report  on  each  individual 
charged  with  an  offense  (other  than  a  petty  offense);  and  (2)  the 
supervision,  when  ordered  by  the  court,  of  a  defendant  released 
on  bail.   The  Congressional  mandate  of  pretrial  services  for  each 
judicial  district  and  for  each  defendant  goes  beyond  the 
recommendations  the  Judicial  Conference  made  to  the  Congress 
while  the  legislation  was  pending.   Nonetheless,  the  mandate  is 
clear. 

♦ 

The  answer  to  the  questipn  of  who  shall  provide  pretrial 
services  is,  however,  far  from  clear.   Each  court  must  choose  the 
form  of  pretrial  services  organization  that  best  suits  its 
particular  needs.   In  metropolitan  districts  the  criminal 
caseload  may  well  justify  staff  dedicated  solely  to  pretrial 
services.   In  smaller  districts  the  criminal  caseload, 
geographical  dispersion  of  judicial  officers  and  court  locations, 
and  the  deployment  ef  supporting  personnel  may  counsel  against  a 
separate  unit.   Services  may  also  be  provided,  to  some  extent, 
through  contractual  arrangements. 
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The  Act  established  a  transitional  period  —  until  March  27, 
1984  —  durinq  which  the  ten  pilot  districts  established  under 
the  Speedy  Trial  Act  of  1974  will  continue  to  operate  under  their 
present  arranqements  and,  in  the  other  districts,  probation 
offices  will  furnish  pretrial  services  with  existing  personnel 
(see  the  House-Senate  Conference  Report).   Thereafter,  each 
district  court  must  decide  whether:   (1)  to  continue  to  provide 
this  service  throuqh  its  probation  office;  or  (2)  to  establish  a 
separate  pretrial  services  unit,  with  the  concurrence  of  the 
pertinent  circuit  council.   The  individual  courts,  with  the 
assistance  of  the  Administrative  Office,  are  now  also  evaluatina 
whether  additional  resources  mav  be  necessary  to  deliver  these 
services  on  a  permanent  basis. 

The  Act  expressly  authorizes  the  appropriation  of  furds  for 
the  operation  of  separate  pretrial  services  units.   There  is  no 
express  provision  in  the  Act  for  additional  funds  for  probation 
offices  to  provide  these  services.   However,  in  his  October  14, 
1982,  memorandum  to  you,  the  Director  of  the  Administrative 
Office  of  the  United  States  Courts  has  taken  the  position  that 
the  staffing  needs  for  probation  offices  will  he  met  throuqh  the 
general  appropriation  authority  for  the  probation  service. 

The  Judiciary's  budqet  request  for  the  fiscal  year  commencinq 
on  October  1  included  a  request  for  313  positions  (both  officer 
and  clerical)  for  pretrial  services  beginnina  on  March  27 ,  J984, 
in  addition  to  the  positions  now  allocated  to  the  ton  pilo^- 
districts.   The  request  did  not  identify  these  , positions  with 
either  type  of  administrative  pretrial  services  structure  since 
the  individual  courts  had  not  yet  made  their  statutory 
determinations  as  to  structure. 

The  Appropriations  Committees  of  the  Congre&s  have  each 
approved  200  of  the  additional  pretrial  services  positions 
requested  and  63  of  the  73  additional  positions  requested  for 
probation  offices  generally.   Both  Houses  have  passed  the  hill. 
The  Committees'  reports  include  the  following  comments: 

HOUSE:   "The  Committee"  has  also  approved  200 
additional  positions  for  the  pretrial  services  program 
with  the  recommendation  that  the  Probation  Service 
absorb  as  much  of  this  function  with  current  personnel 
as  is  reasonably  possible  .  .  .  .' 

SENATE:   "However,  the  committee  shares  the 
concern  of  the  House  that  the  Probation  Service  -absorb 
as  much  of  this  function  as  possible  within  the  current 
staffing  -levels.   Accordingly,  the  Committee  directs 
the  Administrative  Office  to  report  by  February  1, 
1984,  on  the  implementation  of  the  expanded  pretrial 
services  program,  with  emphasis  o'n  the  coordination  of 
activities  between  it  and  the  Probation  Service." 
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You  should  also  be  advised  that  the  House  Judiciary 
Subcommittee  on  Crime  held  hearings  on  June  1,  1983,  on  the 
implementation  of  the  pretrial  services  program  at  which  I 
testified  that  the  statute  clearly  gives  each  district  court 
the  option  of  providing  pretrial  services  either  through  its 
probation  office  or,  with  the  approval  of  the  circuit 
council,  through  a  separate  pretrial  services  unit.   The 
Subcommittee  took  exception  to  our  stated  intention  to 
allocate  additional  staff  to  probation  offices  for  the 
performance  of  pretrial  services,  citing  the  following 
language  from  the  House-Senate  Conference  Report: 

This  [18-month]  delay  period  [i.e. ,  until 
March  27,  1984]  is,  in  the  opinion  of  the  con- 
ference managers,  sufficient  for  the  district 
courts,  circuit  judicial  council,  and  the 
Administrative  Office  of  the  U.S.  Courts  to 
evaluate  needs  for  pretrial  services  and  the 
resources  available  in  each  district.   This 
evaluation  process  .  .  .  should  begin  immediately 
upon  enactment  of  [the  statute] ,  and  should  permit 
the  United  States  courts  to  identify  those  districts 
which  are  capable  of  providing  pretrial  services 
within  existing  [probation  service]  resources  and 
those  which  will  need  additional  resources  and   ". 
will  therefore  be  required  to  establish  a  separate 
pretrial  services  unit  under  the  supervision  of  a 
chief  pretrial  services  officer.   (Emphasis  added. ) 

The  decision  is  yours  to  make.   The  Administrative 
Office  will  contact  each  chief  district  judge  on  its  evalua- 
tion of  his  district's  needs,  with  a  recommendation  for  an 
appropriate  organizational  structure.   We  will  continue  to 
seek  the  resources  from  the  Congress  that  are  necessary  to 
ensure  that  pretrial  services  are  properly  provided. 

Sincerely, 


cc:   Circuit  Executives 
District  Executives 
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Public  Law  97-267 
97th  Congress 


An  Act 


To  amend  chapter  207  of  title  18,  United  States  Code,  relating  to  pretrial  services. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled,  That  this  Act  may 
be  cited  as  the  "Pretrial  Services  Act  of  1982". 

Sec.  2.  Section  3152  of  title  18,  United  States  Code,  is  amended  to 
read  as  follows: 

"§  3152.  Establishment  of  pretrial  services 

"(a)  On  and  after  the  date  of  the  enactment  of  the  Pretrial 
Services  Act  of  1982,  the  Director  of  the  Administrative  Office  of  the 
United  States  Courts  (hereinafter  in  this  chapter  referred  to  as  the 
'Director')  shall,  under  the  supervision  and  direction  of  the  Judicial 
Conference  of  the  United  States,  provide  directly,  or  by  contract  or 
otherwise  (to  such  extent  and  in  such  amounts  as  are  provided  in 
appropriation  Acts),  for  the  establishment  of  pretrial  services  in 
each  judicial  district  (other  than  the  District  of  Columbia).  Pretrial 
services  established  under  this  section  shall  be  supervised  by  a  chief 
probation  officer  appointed  under  section  3654  of  this  title  or  by  a 
chief  pretrial  services  officer  selected  under  subsection  (c)  of  this 

"(b)  Beginning  eighteen  months  after  the  date  of  the  enactment  of 
the  Pretrial  Services  Act  of  1982,  if  an  appropriate  United  States 
district  court  and  the  circuit  judicial  council  jointly  recommend  the 
establishment  under  this  subsection  of  pretrial  services  in  a  particu- 
lar district,  pretrial  services  shall  be  established  under  the  general 
authority  of  the  Administrative  Office  of  the  United  States  Courts. 

"(c)  The  pretrial  services  established  under  subsection  (b)  of  this 
section  shall  be  supervised  by  a  chief  pretrial  services  officer  se- 
lected by  a  panel  consisting  of  the  chief  judge  of  the  circuit,  the  chief 
judge  of  the  district,  and  a  magistrate  of  the  district  or  their' 
designees.  The  chief  pretrial  services  officer  appointed  under  this 
subsection  shall  be  an  individual  other  than  one  serving  under 
authority  of  section  3654  of  this  title.".  , 

Sec.  3.  Section  3153  of  title  18,  United  States  Code,  is  amended  to 
read  as  follows: 

"§  3153.  Organization  and  administration  of  pretrial  services 

"(aXl)  With  the  approval  of  the  district  court,  the  chief  pretrial 
services  officer  in  districts  in  which  pretrial  services  are  established 
under  section  3152(b)  of  this  title  shall  appoint  such  other  personnel 
as  may  be  required.  The  position  requirements  and  rate  of  compen- 
sation of  the  chief  pretrial  services  officer  and  such  other  personnel 
shall  be  established  by  the  Director  with  the  approval  of  the  Judicial 
Conference  of  the  United  States,  except  that  no  such  rate  of  compen- 
sation shall  exceed  the  rate  of  basic  pay  in  effect  and  then  payable 
for  grade  GS-16  of  the  General  Schedule  under  section  5332  of  title 
5,  United  States  Code.  > 
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"(2)  The  chief  pretrial  services  officer  in  districts  in  which  pretrial 
services  are  established  under  section  3152(b)  of  this  title  is  author- 
ized, subject  to  the  general  policy  established  by  the  Director  and 
the  approval  of  the  district  court,  to  procure  temporary  and  inter- 
mittent services  to  the  extent  authorized  by  section  3109  of  title  5, 
United  States  Code.  The  staff,  other  than  clerical  staff,  may  be 
drawn  from  law  school  students,  graduate  students,  or  such  other 
available  personnel. 

"(b)  The  chief  probation  officer  in  all  districts  in  which  pretrial 
services  are  established  under  section  3152(a)  of  this  title  shall 
designate  personnel  appointed  under  chapter  231  of  this  title  to    18USC3651 
perform  pretrial  services  under  this  chapter.  et  **? 

"(cXD  Except  as  provided  in  paragraph  (2)  of  this  subsection,    Information 
information  obtained  in  the  course  of  performing  pretrial  services    confidentiality. 
functions  in  relation  to  a  particular  accused  shall  be  used  only  for 
the  purposes  of  a  bail  determination  and  shall  otherwise  be  confi- 
dential. Each  pretrial  services  report  shall  be  made  available  to  the 
attorney  for  the  accused  and  the  attorney  for  the  Government. 

"(2)  The  Director  shall  issue  regulations  establishing  the  policy  for    Regulations, 
release  of  information  made  confidential  by  paragraph  (1)  of  this 
subsection.  Such  regulations  shall  provide  exceptions  to  the  confi- 
dentiality requirements  under  paragraph  (1)  of  this  subsection  to 
allow  access  to  such  information— 

"(A)  by  qualified  persons  for  purposes  of  research  related  to 
the  administration  of  criminal  justice; 

"(B)  by  persons  under  contract  under  section  3154(4)  of  this 
title; 

"(C)  by  probation  officers  for  the  purpose  of  compiling  pre- 
sentence reports; 

"(D)  insofar  as  such  information  is  a  pretrial  diversion  report, 
to  the  attorney  for  the  accused  and  the  attorney  for  the  Govern- 
ment; and 

"(E)  in  certain  limited  cases,  to  law  enforcement  agencies  for 
law  enforcement  purposes. 
"(3)  Information  made  confidential  under  paragraph  (1)  of  this 
subsection  is  not  admissible  on  the  issue  of  guilt  in  a  criminal 
judicial  proceeding  unless  such  proceeding  is  a  prosecution  for  a 
crime  committed  in  the  course  of  obtaining  pretrial  release  or  a 
prosecution  for  failure  to  appear  for  the  criminal  judicial  proceeding 
with  respect  to  which  pretrial  services  were  provided.". 

Sec.  4.  Section  3154  of  title  18,  United  States  Code,  is*  amended  to 
read  as  follows: 

"§  3154.  Functions  and  powers  relating  to  pretrial  services 

"Pretrial  services  functions  shall  include  the  following: 

"(1)  Collect,  verify,  and  report  to  the  judicial  officer,  prior  to 
the  pretrial  release  hearing,  information  pertaining  to  the  pre- 
trial release  of  each  individual  charged  with  an  offense,  includ- 
ing information  relating  to  any  danger  that  the  release  of  such 
person  may  pose  to  any  other  person  or  the  community,  and 
recommend  appropriate  release  conditions  for  such  individual. 
"(2)  Review  ana  modify  the  reports  and  recommendations 
specified  in  paragraph  (1)  of  this  section  for  persons  seeking 
release  pursuant  to 'section  3146(e)  or  section  3147  of  this  18USC3146. 
chapter.  i  3147 

"(3)  .Supervise  persons  released  into  its  custody  under  this 
chapter. 
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"(4)  Operate  or  contract  for  the  operation  of  appropriate 
facilities  for  the  custody  or  care  of  persons  released  under  this 
chapter  including  residential  halfway  houses,  addict  and  alco- 
holic treatment  centers,  and  counseling  services. 

"(5)  Inform  the  court  and  the  United  States  attorney  of  all 
apparent  violations  of  pretrial  release  conditions,  arrests  of 
persons  released  to  the  custody  of  providers  of  pretrial  services 
or  under  the  supervision  of  providers  of  pretrial  services  and 
any  danger  that  any  such  person  may  come  to  pose  to  any  other 
person  or  the  community,  and  recommend  appropriate  modifi- 
cations of  release  conditions.  „„„ 

"(6)  Serve  as  coordinator  for  other  local  agencies  which  serve 
or  are  eligible  to  serve  as  custodians  under  this  chapter  and 
advise  the  court  as  to  the  eligibility,  availability,  and  capacity  of 

such  sccncics 

"(7)  Assist  persons  released  under  this  chapter  in  securing 
any  necessary  employment,  medical    legal    or  socia services 

"(8)  Prepare,  in  cooperation  with  the  United  States  marshal 
and  the  United  States  attorney  such  pretrail  detention. reports 
as  are  required  by  the  provisions  of  the  Federal  Rules  of  Crimi- 
nal Procedure  relating  to  the  supervision  of  detention  pending 

tn"(9)  Develop  and  implement  a  system  to  monitor  and  evaluate 
bail  activities,  provide  information  to  judicial  officers  on  the 
results  of  bail  decisions,  and  prepare  periodic  reports  to  assist  in 
the  improvement  of  the  bail  process.     •  

"(10)  To  the  extent  provided  for  in  an  agreement  between  a 
chief  pretrial  services  officer  in  districts  in  which  pretrial  serv- 
ices are  established  under  section  3152(b)  of  this  title  or  the 
chief  probation  officer  in  all  other  districts,  and  the  United 
States  attorney,  collect,  verify,  and  prepare  reports  for  the 
United  States  attorney's  office  of  information  pertaining  to  the 
pretrial  diversion  of  any  individual  who  is  or  may  be  charged 
with  an  offense,  and  perform  such  other  duties  as  may  be 
required  under  any  such  agreement. 

**(11)  Make  contracts,  to  such  extent  and  in  such  amounts  as 
are  provided  in  appropriation  Acts,  for  the  carrying  out  of  any 
pretrial  services  functions.  ,        ..„j„  ♦u;<> 

"(12)  Perform  such  other  functions  as  specified  under  this 

SECch5PSection  3155  of  title  18,  United  States  Code,  is  amended  to 
read  as  follows: 

"§  3155.  Annual  reports 

"Each  chief  pretrial  services  officer  in  districts  in  which  pretrial 
services  are  established  underaction  3152(b)  of  this  title,  and  each 
chief  probation  officer  in  all  other  districts,  shall  prepare  anannual 
report  to  the  chief  judge  of  *he  district  court  and  the  Director 
concerning  the  administration  and  operation  of  pretrial  ( services 
The  Director  shall  be  required  to  include  in  the  Director  s  annual 
report  to  the  Judicial  Conference  under  section  604  of  title  <J8  a 
report  on  the  administration  and  operation  of  the  pretrial  services 

f°s2?  rTheU8tabeier'of-  sections  for  chapter  207  of  title  18,  United 
States  Codecs  amended  by  striking  out  the  item  relating  to  section 
3152  and  all  that  follows  through  the  item  relating  to  section  6lbb 
and  inserting  in  lieu  thereof  the  following: 
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"3152.  Establishment  of  pretrial  services. 
"3153.  Organization  and  administration  of  pretrial  services. 
"3154.  Functions  and  powers  relating  to  pretrial  services. 
"3155  Annual  reports". 

Sec.  7.  Section  604(a)  of  title  28,  United  States  Code,  is  amended 
by- 

(1)  striking  out  "agencies"  in  paragraph  (9); 

(2)  striking  out  "for  pretrial  services  agencies"  and  inserting 
in  lieu  thereof  "providing  pretrial  services"  in  paragraph  (10); 

(3)  by  striking  out  "pretrial  service  agencies    in  paragraph 

(11)  and  inserting  "offices  providing  pretrial  services"  in  lieu 
thereof;  and 

(4)  by  striking  out  "pretrial  services  agencies"  in  paragraph 

(12)  and  inserting  "offices  providing  pretrial  services"  in  lieu 
thereof. 

Sec.  8.  During  the  period  beginning  on  the  date  of  enactment  of 
this  Act  and  ending  eighteen  months  after  the  date  of  the  enactment 
of  this  Act,  the  pretrial  services  agencies  established  under  section 
3152  of  title  18  of  the  United  States  Code  in  effect  before  the  date  of 
enactment  of  this  Act  may  continue  to  operate,  employ  staff,  provide 
pretrial  services,  and  perform  such  functions  and  powers  as  are 
authorized  under  chapter  207  of  title  18  of  the  United  States  Code. 

Sec.  9.  (a)  There  are  authorized  to  be  appropriated,  for  the  fiscal 
year  ending  September  30,  1984,  and  each  succeeding  fiscal  year 
thereafter,  such  sums  as  may  be  necessary  to  carry  out  the  functions 
and  powers  of  pretrial  services  established  under  section  3152(b)  of 
title  18,  United  States  Code. 

(b)  There  are  authorized  to  be  appropriated  for  the  fiscal  year 
ending  September  30,  1983,  and  the  fiscal  year  ending  September  30, 
1984,  such  sums  as  may  be  necessary  to  carry  out  the  functions  and 
powers  of  the  pretrial  services  agencies  established  under  section 
3152  of  title  18  of  the  United  States  Code  in  effect  before  the  date  of 
enactment  of  this  Act. 

Approved  September  27,  1982. 


18-USC3152 
note. 


Ante,  p.  1136. 


18  USC  3141 
et  seq. 
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18  USC  3152 
note. 
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97th  Congress  )       HOUSE  OF  REPRESENTATIVES       J  Report 

2d  Session  i  No.  97-792 


PRETRIAL  SERVICES  ACT  OF  1982 


September  8,  1982— Ordered  to  be  printed 


Mr.  Hughes,  from  the  committee  of  conference, 
submitted  the  following 

CONFERENCE  REPORT 

(To  accompany  S.  923] 

The  committee  of  conference  on  the  disagreeing  votes  of  the  two 
Houses  on  the  amendment  of  the  House  to  the  bill  (S.  923)  to 
amend  chapter  207  of  title  18,  United  States  Code,  relating  to  pre- 
trial services,  having  met,  after  full  and  free  conference,  have 
agreed  to  recommend  and  do  recommend  to  their  respective -Houses 
as  follows: 

That  the  Senate  recede  from  its  disagreement  to  the  amendment 
of  the  House  and  agree  to  the  same  with  an  amendment  as  follows: 

In  lieu  of  the  matter  proposed  to  be  .inserted  by  the  House 
amendment  insert  the  following: 
That  this  Act  may  be  cited  as  the  "Pretrial  Services  Act  of  1982". 

Sec.  2.  Section  3152  of  title  18,  United  States  Code,  is  amended  to 
read  as  follows: 

"§3152.  Establishment  of  pretrial  services 

"(a)  On  and  after  the  date  of  the  enactment  of  the  Pretrial  Serv- 
ices Act  of  1982,  the  Director  of  the  Administrative  Office  of  the 
United  States  Courts  (hereinafter  in  this  chapter  referred  to  as  the 
'Director')  shall,  under  the  supervision  and  direction  of  the  Judicial 
Conference  of  the  United  States,  provide  directly,  or  by  contract  or 
otherwise  (to  such  extent  and  in  such  amounts  as  are  provided  in 
appropriation  Acts),  for"  the  establishment  of  pretrial  services  in 
each  judicial  district  (othpr  than  the  District  of  Columbia).  Pretrial 
services  established  under  this  section  shall  be  supervised  by  a  chief 
probation  officer  appointed  under  section  365k  of  this  title  or  by  a 
chief  pretrial  services  officer  selected  under  subsection  (c)  of  this  sec- 
tion. 

"(b)  Beginning  eighteen  months  after  the  date  of  the  enactment  of 
the  Pretrial  Services  Act  of  1982,  if  an  appropriate  United  States 
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district  court  and  the  circuit  judicial  council  jointly  recommend,  the 
establishment  under  this  subsection  of  pretrial  services  in  a  particu- 
lar district,  pretrial  services  shall  be  established  under  the  general 
authority  of  the  Administrative  Office  of  the  United  States  Courts. 

"(c)  The  pretrial  services  established  under  subsection  (b)  of  this 
section  shall  be  supervised  by  a  chief  pretrial  services  officer  selected 
by  a  panel  consisting  of  the  chief  judge  of  the  circuit,  the  chief 
judge  of  the  district,  and  a  magistrate  of  the  district  or  their  desig- 
nees. The  chief  pretrial  services  officer  appointed  under  this  subsec- 
tion shall  be  an  individual  other  than  one  serving  under  authority 
of  section  3654  of  this  title. ". 

Sec.  3.  Section  3153  of  title  18,  United  States  Code,  is  amended  to 
read  as  follows: 

"§3153.  Organization  and  administration  of  pretrial  services 

"(aXV  With  the  approval  of  the  district  court,  the  chief  pretrial 
services  officer  in  districts  in  which  pretrial  services  are  established 
under  section  3152(b)  of  this  title  shall  appoint  such  other  personnel 
as  may  be  required.  The  position  requirements  and  rate  of  compen- 
sation of  the  chief  pretrial  services  officer  and  such  other  personnel 
shall  be  established  by  the  Director  with  the  approval  of  the  Judi- 
cial Conference  of  the  United  States,  except  that  no  such  rate  of 
compensation  shall  exceed  the  rate  of  basic  pay  in  effect  and  then 
payable  for  grade  GS-16  of  the  General  Schedule  under  section  5332 
of  title  5,  United  States  Code. 

"(2)  The  chief  pretrial  services  officer  in  districts  in  which  pre- 
trial services  are  established  under  section  3152(b)  of  this  title  is  au- 
thorized, subject  to  the  general  policy  established  by  the  Director 
and  the  approval  of  the  district  court,  to  procure  temporary  and  in- 
termittent services  to  the  extent  authorized  by  section  3109  of  title  5, 
United  States  Code.  The  staff,  other  than  clerical  staff,  may  be 
drawn  from  law  school  students,  graduate  students,  or 'such  other 
available  personnel. 

"(b)  The  chief  probation  officer  in  all  districts  in  which  pretrial 
services  are  established  under  section  3152(a)  of  this  title  shall  des- 
ignate personnel  appointed  under  chapter  231  of  this  title  to  perform 
pretrial  services  under  this  chapter.  ' 

"(cXD  Except  as  provided  in  paragraph  (2)  of  this  subjection,  in- 
formation obtained  in  the  course  of  performing  pretrial  services 
functions  in  relation  to  a  pa  ticular  accused  shall  be  used  only  for 
the  purposes  of  a  bail  determination  and  shall  otherwise  be  confi- 
dential. Each  pretrial  services  report  shall  be  made  available  to  the 
attorney  for  the  accused  and  the  attorney  for  the  Government. 
.  "(2)  The  Director  shall  issue  regulations  establishing  the  policy 
for  release  of  information  made  confidential  by  paragraph  (1)  of 
this  subsection.  Such  regulations  shall  provide  exceptions  to  the  con- 
fidentiality requirements  under  paragraph  (1)  of  this  subsection  to 
allow  access  to  such  information — 

"(A)  by  qualified  persons'*  for,  purposes  of  research  related  to 
the  administration  of  criminal  justice; 

"(B)  by  persons  Under  contract  under  section  3154(4)  of  this 
fitle; 

"(C)  by  probation  officers  for  the  purpose  of  compiling  presen- 
tence" reports;  ' 
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"(D)  insofar  as  such  information  is  a  pretrial  diversion 
report,  to  the  attorney  for  the  accused  and  the  attorney  for  the 
Government;  and 

"(E)  in  certain  limited  cases,  to  law  enforcement  agencies  for 
law  enforcement  purposes. 
"(3)  Information  made  confidential  under  paragraph  (1)  of  this 
subsection  is  not  admissible  on  the  issue  of  guilt  in  a  criminal  judi- 
cial proceeding  unless  such  proceeding  is  a  prosecution  for  a  crime 
committed  in  the  course  of  obtaining  pretrial  release  or  a  prosecu- 
tion for  failure  to  appear  for  the  criminal  judicial  proceeding  with 
respect  to  which  pretrial  services  were  provided. ". 

Sec.  4-  Section  3154  of  title  18,  United  States  Code,  is  amended  to 
read  as  follows: 

"§3154.  Functions  and  powers  relating  to  pretrial  services 

"Pretrial  services  functions  shall  include  the  following: 

"(1)  Collect,  verify,  and  report  to  the  judicial  officer,  prior  to 
the  pretrial  release  hearing,  information  pertaining  to  the  pre- 
trial release  of  each  individual  charged  with  an  offense,- includ- 
ing information  relating  to  any  danger  that  the  release  of  such 
person  may  pose  to  any  other  person  or  the  community,  and  rec- 
ommend appropriate  release  conditions  for  such  individual 

"(2)  Review  and  modify  the  reports  and  recommendations 
specified  in  paragraph  (1)  of  this  section  for  persons  seeking  re- 
lease pursuant  to  section  3146(e)  or  section  3147  of  this  chapter. 

"(3)  Supervise  persons  released  into  its  custody  under  this 
chapter. 

(4)  Operate  or  contract  for  the  operation  of  appropriate  facil- 
ities for  the  custody  or  care  of  persons  released  under  this,  chap- 
ter including  residential  halfway  houses,  addict  and  alcoholic 
treatment  centers,  and  counseling  services. 

"(5)  Inform  the  court  and  the  United  States  attorney  of  all 
apparent  violations  of  pretrial  release  conditions,  arrests  of  per- 
sons released  to  the  custody  of  providers  of  pretrial  services  or 
under  the  supervision  of  providers  of  pretrial  services,  and  any 
danger  that  any  such  person  may  come  to  pose  to  any  other 
person  or  the  community,  -and  recommend  appropriate  modifica- 
tions of  release  conditions. 

"(6)  Serve  as  coordinator  for  other  local  agencies  which  serve 
or  are  eligible  to  serve  as  custodians  under  this  chapter  and 
advise  the  court  as  to  the  eligibility,  availability,  and  capacity 
ofsuch  agencies. 

"(7)  Assist  persons  released  under  this  chapter  in  securing  any 
necessary  employment,  medical,  legal,  or  social  services. 

"(B)  Prepare,  in  cooperation  with  the  United  States  marshal 
and  the  United  States  attorney  such  pretrial  detention  reports 
as  are  required  by  the  provisions  of  the  Federal  Rules  of  Crimi- 
nal Procedure  relating  to  the  supervision  of  detention  pending 
trial. 

-"(9)  Develop  and  implement  a  system  to  monitor  and  evaluate 
bail  activities,  provide  information  to  judicial  officers  on  the  re- 
sults of  bail  decisions,  and  prepare  periodic  reports  to  assist  in 
the  improvement  of  the  bail  process. 
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"(10)  To  the  extent  provided  for  in  an  agreement  between  a 
chief  pretrial  services  officer  in  districts  in  which  pretrial  serv- 
ices are  established  under  section  3152(b)  of  this  title,  or  the 
chief  probation  officer  in  all  other  districts,  and  the  United 
States  attorney,  collect,  verify,  and  prepare  reports  for  the 
United  States  attorney 's  office  of  information  pertaining  to  the 
pretrial  diversion  of  any  individual  who  is  or  may  be  charged 
with  an  offense,  and  perform  such  other  duties  as  may  be  re- 
quired under  any  such  agreement. 

"(11)  Make  contracts,  to  such  extent  and  in  such  amounts  as 
are  provided  in  appropriation  Acts,  for  the  carrying  out  of  any 
pretrial  services  functions. 

"(12)  Perform  such  other  functions  as  specified  under  this 
chapter. ". 
Sec.  5.  Section  3155  of  title  18,  United  States  Code,  is  amended  to 
read  as  follows: 

"§3155.  Annual  reports 

"Each  chief  pretrial  services  officer  in  districts  in  which  pretrial 
services  are  established  under  section  3152(b)  of  this  title,  and  each 
chief  probation  officer  in  all  other  districts,  shall  prepare  an 
annual  report  to  the  chief  judge  of  the  district  court  and  the  Direc- 
tor concerning  the  administration  and  operation  of  pretrial  services. 
The  Director  shall  be  required  to  include  in  the  Directors  annual 
report  to  the  Judicial  Conference  under  section  604  of  title  28  a 
report  on  the  administration  and  operation  of  the  pretrial  services 
for  the  previous  year. ". 

Sec.  6.  The  table  of  sections  for  chapter  207  of  title  18,  United 

States  Code,  is  amended  by  striking  out  the  item  relating  to  section 

3152  and  all  that  follows  through  the  item  relating  to  section  3155 

and  inserting  in  lieu  thereof  the  following: 

"8152.  Establishment  of  pretrial  services. 
3153.  Organization  and  administration  of  pretrial  services. 
"3154.  Functions  and  powers  relating  to  pretrial  services. 
"3155.  Annual  reports. ". 

Sec.  7.  Section  604(a)  of  title  28,  United  States  Code,  is  amended 
by- 

(1)  striking  out  "agencies"  in  paragraph  (9); 

(2)  striking  out  "for  pretrial  services  agencies "  and  inserting 
in  lieu  thereof  "providing  pretrial  services "  in  paragraph  (10); 
<  (3)  striking  out  "pretrial  service  agencies "  in  paragraph  (11) 
and  inserting  "offices  providing  pretrial  services  '  in  lieu  there- 
of; and 

(4)  striking  out  "pretrial  services  agencies"  in  paragraph  (12) 
and  inserting  "offices  providing  pretrial  services  '  in  lieu  there- 
of. 
Sec.  8.  During  the  period  beginning  on  the  date  of  enactment  of 
this  Act  and  ending  eighteen  months  after  the  date  of  the  enact- 
ment of  this  Act,  the  pretrial  services  agencies  established  under  sec- 
tion 3152  of  title  18  of  (he  United  States  Code  in  effect  before  the 
date  of  enactment  df  this  Act  may  continue  to  operate,  employ  staff, 
provide  pretrial  services,  and  perform  such  functions  and  powers  as 
are  autnqpzed  under  chapter  2p7  of  title  18  of  the  United  States 
Code. 
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Sec.  9.  (a)  There  are  authorized  to  be  appropriated,  for  the  fiscal 
year  ending  September  SO,  1984,  and  each  succeeding  fiscal  year 
thereafter,  such  sums  as  may  be  necessary  to  carry  out  the  functions 
and  powers  of  pretrial  services  established  under  section  3152(b)  of 
title  18,  United  States  Code. 

(b)  There  are  authorized  to  be  appropriated  for  the  fiscal  year 
ending  September  SO,  1983,  and  the  fiscal  year  ending  September  30, 
1984,  such  sums  as  may  be  necessary  to  carry  out  the  functions  and 
powers  of  the  pretrial  services  agencies  established  under  section 
3152  of  title  18  of  the  United  States  Code  in  effect  before  the  date  of 
enactment  of  this  Act. 

And  the  House  agree  to  the  same. 

Peter  W.  Rodino, 
Bill  Hughes, 
John  Conyers, 
Robert  W.  Kastenmeier, 
Dan  Glickman, 
Robert  McClory, 
Harold  S.  Sawyer, 
Hamilton  Fish,  Jr., 
Managers  on  the  Part  of  the  House. 

Strom  Thurmond, 
Charles  McC.  Mathias, 
Paul  Laxalt, 
Joseph  R.  Biden, 
Patrick  J.  Leahy, 
Managers  on  the  Part  of  the  Senate. 
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JOINT  EXPLANATORY  STATEMENT  OF  THE  COMMITTEE  OF 

CONFERENCE 

The  managers  on  the  part  of  the  House  and  the  Senate  at  the 
conference  on  the  disagreeing  votes  of  the  two  Houses  on  the 
amendment  of  the  House  to  the  bill  (S.  923)  to  amend  chapter  207 
of  title  18,  United  States  Code,  relating  to  pretrial  services,  submit 
the  following  joint  statement  to  the  House  and  the  Senate  in  expla- 
nation of  the  effect  of  the  action  agreed  upon  by  the  managers  and 
recommended  in  the  accompanying  conference  report: 

The  House  amendment  struck  out  all  of  the  Senate  bill  after  the 
enacting  clause  and  inserted  a  substitute  text. 

The  Senate  recedes  from  its  disagreement  to  the  amendment  of 
the  House  with  an  amendment  which  is  a  substitute  for  the  Senate 
bill  and  the  House  amendment.  The  differences  between  the  Senate 
bill,  the  House  amendment,  and  the  substitute  agreed  to  in  confer- 
ence are  noted  below,  except  for  clerical  corrections,  conforming 
changes  made  necessary  by  agreements  reached  by  the  conferees, 
and  minor  drafting  and  clarifying  changes. 

The  Senate  bill  provides  for  the  establishment  of  pretrial  services 
in  each  judicial  district.  The  House  amendment  provides  for  jthe  es- 
tablishment of  pretrial  services  in  those  districts  with  respect  to 
which  the  district  court  and  the  circuit  council  have  so  recommend- 
ed. 

The  conference  substitute  adopts  the  Senate  position. 

The  Senate  bill  provides  that,  for  an  18^nonth  period  following 
enactment  of  the  bill,  any  pretrial  services  beyond  the  existing 
demonstration  districts— which  are  specifically  authorized  to  con- 
tinue their  operation  during  the  18-month  period— are  to  be  pro- 
vided under  the  supervision  of  the  chief  probation  officers,  utilizing 
existing  resources,  with  no  authority  for  additional  appropriations. 
After  this  18-month  period,  pretrial  services  may  also  be  provided 
under  the  supervision  of  chief  pretrial  services  officers,  who  must 
be  individuals  other  than  those  serving  as  probation  officers  under 
the  authority  of  section  3654  of  title  18.  When  the  district  court 
and  circuit  counsel  recommended  the  establishment  of  pretrial 
services  in  these  special  districts,  authority  is  provided  for  addition- 
al appropriations  to  support  pretrial  services.  The  Senate  bill  also 
specifically  authorizes  appropriations  necessary  to  continue  the 
demonstration  projects  in  .effect  pf  ior  to  the  date  of  enactment,  for 
a  period  ending  18  months  after  the  date  of  enactment. 

The  House  amendment  provides  that,  based  on  the  recommenda- 
tion of  the  district  court  and  the  circuit  council,  pretrial  services 
may  be  provided  under  the  supervision  of  either  chief  probation  of- 
ficers or  chief  pretrial  pervices  officers.  There  is  no  delay  period  in 
the  availability  of  either  type  of  pretrial  services  supervision,  and 
the  authority  for  appropriations  extends  to  both  types  of  manage- 
ment. 

(7) 
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The  conference  substitute  adopts  the  Senate  position.  This  delay 
period  is,  in  the  opinion  of  the  conference  managers,  sufficient  for 
the  district  courts,  circuit  councils,  and  the  Administrative  Office 
of  the  U.S.  Courts  to  evaluate  the  needs  for  pretrial  services  and 
the  resources  available  in  each  district.  This  evaluation  process,  as 
described  in  more  detail  at  page  10  of  Senate  Report  97-77,  should 
begin  immediately  upon  enactment  of  S.  923,  and  should  permit 
the  United  States  courts  to  identify  those  districts  which  are  capa- 
ble of  providing  pretrial  services  within  existing  resources  and 
those  which  will  need  additional  resources  and  will  therefore  be  re- 
quired to  utilize  the  special  districts  provision  of  this  statute.  '■• 

The  Senate  bill  provides  that  chief  pretrial  services  officers  and 
chief  probation  officers  shall  appoint  such  other  personnel  as  re- 
quired, and  that  the  position  requirements  and  rate  of  compensa- 
tion of  the  chief  pretrial  services  officer,  the  chief  probation  officer, 
and  other  personnel  are  to  be  established  by  the  Director  of  the 
Administrative  Office.  The  House  amendment  provides  for  the 
chief  pretrial  services  officer  to  appoint  additional  personnel,  and 
for  position  requirements  and  compensation  of  these  persons  to  be 
fixed  by  the  Director  of  the  Administrative  Office. 

The  conference  substitute  provides  for  the  appointment  of  addi- 
tional personnel  by  the  chief  pretrial  services  officer,  and  author- 
izes the  chief  probation  officer  to  designate  existing  probation  per- 
sonnel to  perform  pretrial  services  functions.  Authority  for  the 
chief  probation  officer  1o  "designate",  rather  than  "appoint",  is 
necessary  to  remain  consistent  with  the  determination  of  the  Man- 
agers that  additional  personnel  will  be  appointed  only  in  special 
districts  under  the  supervision  of  chief  pretrial  services  officers. 
Similarly,  since  the  position  requirements  and  compensation  of  pro- 
bation officers  and  other  probation  support  personnel  are  provided 
for  in  chapter  231  of  title  18,  reference  to  them  here  is  deleted. 

Both  the  Senate  and  House  bills  provide  for  the  confidentiality  of 
information  collected  in  the  course  of  providing  pretrial  services 
functions.  The  conference  substitute  adopts  the  position  of  both 
bills,  with  language  taken  from  both  bills.  The  conference  substi- 
tute clarifies  that  the  protected  information  is  that  "obtained  in 
the  course  of  performing  pretrial  services  functions.  .  .  ."'  This  car- 
ries out  the  purpose  of  protecting  the  relationship  between  the  pre- 
trial services  officer  and  the  particular  defendant.  Defendants  may 
be  reluctant  to  cooperate  with  pretrial  services  officers  unless  as- 
sured of  the  confidentiality  of  the  information  they  reveal  to  the 
officers.  The  courts,  in  turn,  would  receive  only  incomplete  infor- 
mation. The  conference  substitute  also  makes  clear  that  the  infor- 
mation is  protected  unless  it  is  to  be  revealed  for  the  purposes  of  a 
bail  hearing.  Hearings  to  determine  whether  a  defendant's  bail 
should  be  revoked  are,  or  course,  considered  bail  hearings. 

The  conference  substitute  requires  the  Director  to  issue  regula- 
tions establishing  the  confidentiality  of  the  information  referred  to 
above,  and  not  just  information  contained  in  pretrial  services  files. 
Otherwise,  as  suggested4  above,  the  purpose  of  furthering  the  rela- 
tionship between  the  pretrial  services  officer  and  the  defendant, 
and  thus  of  gathering  the  most  complete  information  for  the  court, 
would  be  threatened. 
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Finally,  the  conference  substitute  provides  that  such  information 
is  not  admissible  on  the  issue  of  guilt  in  a  criminal  judicial  pro- 
ceeding unless  the  proceeding  is  for  a  crime  committed  in  the 
course  of  obtaining  pretrial  release,  or  for  the  defendant's  failure 
to  appear  on  the  case  for  which  pretrial  services  were  provided.  In 
this  case,  the  conference  substitute  adopts  a  combination  of  excep- 
tions set  forth  in  the  Senate  and  the  House  bills.  As  described 
above,  the  limitation  on  admissibility  is  necessary  to  further  the 
objective  of  ensuring  that  the  court  receives  the  most  complete  in- 
formation possible.  However,  the  exceptions  are  provided  to  ensure 
that  defendants  cannot  attempt  to  take  advantage  of  the  pretrial 
services  process  and  then  shield  themselves  behind  the  guarantee 
of  confidentiality. 

Both  the  Senate  and  the  House  bills  set  forth  the  functions  of 
providers  of  pretrial  services,  including  collecting,  verifying,  arid 
reporting  to  the  court  information  about  the  defendant's  pretrial 
release.  The  House  bill  also  requires  providers  of  pretrial  services 
to  inform  the  court  if  the  release  of  the  defendant  may  pose  a 
danger  to  any  other  person  or  the  community. 

The  conference  substitute  adopts  the  House  position. 

Both  the  Senate  and  the  House  bills  require  the  providers  of  pre- 
trial services  to  inform  the  court  and  the  United  States  attorney  of 
all  apparent  violations  of  conditions  of  release,  and  arrests  of  per- 
sons under  .  their  supervision  or  released  to  their  custody.  The 
House  bill  also  requires  providers  of  pretrial  services  to  inform  the 
court  and  United  States  attorney  that  the  person  may  come  to  pose 
a  danger  to  any  other  person  or  the  community. 

The  conference  substitute  adopts  the  House  position. 

Peter  W.  Rodino, 
Bill  Hughes, 
John  Conyers, 
Robert  W.  Kastenmeier,- 
Dan  Glickman, 
Robert  McClory, 
Harold  S.  Sawyer, 
Hamilton  Fish,  Jr., 
Managers  on  the  Part  of  the  House. 

Strom  Thurmond, 
Charles  McC.  Mathias, 
Paul  Laxalt, 
Joseph  R.  Biden, 
Patrick  J.  Leahy, 
Managers  on  the  Part  of  the  Senate. 
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Calendar  No.  102 

97ra  Conors*    )  SENATE  (  Rl*0" 

lit  Session       J  (  **<>•  ^1-77 


PRETRIAL  SERVICES  ACT  OF  1981 


Mat  15,  1981.— Ordered  to  be  printed 

Filed  under  authority  of  the  order  of  the  Senate  of  May  13  (legislative  day, 

April  27),  1961 


Mr.  BroEN,  from  the  Committee  on  the  Judiciary, 
submitted  the  following 

REPORT 

[To  accompany  8.  928] 

The  Committee  on  the  Judiciary,  to  which  was  referred  the  bill 
(S.  923)  to  provide  pretrial  services  in  each  Federal  District  to  assist 
judicial  officers  in  making  appropriate  pretrial  release  decisions  and 
to  supervise  and  monitor  conditions  of  release,  having  considered 
the  same,  reports  favorably  thereon,  without  amendment,  and  recom- 
mends that  the  bill  do  pass. 

I.   PURPOSE  OP  THB  BILL 

The  Pretrial  Services  Act  of  1981  establishes  pretrial  services  fbr 
defendants  in  every  Federal  judicial  district.  The  most  important 
functions  of  pretrial  services  are  (IV  compiling  and  verifying  per- 
sonal background  information  on  individuals  charged  with  violation 
of  Federal  criminal  law  for  use  by  judges  and  magistrates  in  making 
bail  decisions;  (2)  monitoring  and  supervising  individuals  released 
on  bail;  and  (8)  reporting  to  the  court  all  violations  of  the  condi- 
tions of  release  ana  recommending  necessary  modifications  in  con- 
ditions of  release.  Demonstration  pretrial  services  programs  in  10 
representative  judicial  districts  have  proven  that  the  programs  will 
meet  the  objectives  of  reducing  the  number  of  new  crimes  committed 
by  persons  released  on  bail ;  reducing  the  number  of  defendants  who 
fail  to  appear  for  trial ;  reducing  the  number  of  defendants  unneces- 
sarily confined  during  the,  pretrial  detention  period ;  increasing  the 
use  of  nqnfinacicial  terms  or  conditions  of  release;  and  reducing  the 
cost  of  unnecessary  pretrial  detention. 
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n.  BACKGROUND  AND  NEED  FOR  THE  LEGISLATION 

Origin  of  Pretrial  Services 

In  1974  Congress  enacted  the  Speedy  Trial  Act  in  response  to  the 
alarming  number  of  defendants  who  committed  crimes  while  on  re- 
lease awaiting  trial.  The  Speedy  Trial  Act  had  two  essential  elements. 
Title  I  established  a  short  period  of  time  before  trial  and  Title  II 
created  Pretrial  Services  Agencies  to  implement  the  Bail  Reform 
Act  of  1966. 

Defendants  in  the  Federal  system  are  released  prior  to  trial  pur- 
suant to  the  Bail  Reform  Act  of  1966.  Although  there  are  no  statistics 
on  the  operation  of  the  Bail  Reform  Act  outside  the  District  of 
Columbia,  it  is  common  knowledge  that  many  Federal  judges  are 
reluctant  to  release  defendants  pursuant  to  the  act  and  all  too  often 
when  they  do,  defendants  either  commit  subsequent  crimes  or  become 
fugitives.  This  situation  exists  because  district  courts  do  not  have 
personnel  to  conduct  interviews  of  arrested  defendants  so  that  judges 
can  make  informed  decisions  as  to  whether  to  release  defendants. 
Furthermore,  outside  the  District  of  Columbia,  there  is  no  agency 
charged  with  supervising  bail  conditions  for  defendants  released  prior 
to  trial.  Therefore,  even  if  a  defendant  is  released  on  his  own  recog- 
nizance prior  to  trial  on  a  condition  set  by  the  judge,  for  example 
that  the  defendant  refrain  from  associating  with  certain  persons 
or  that  he  not  use  narcotic  drugs,  there  is  no  agency  charged  with 
assuring  compliance  with  the  judge's  order. 

Judges  without. sufficient  information  on  a  defendant's  eligibility 
for  pretrial  release  either  detain  the  defendant  until  trial  or  guess^ 
at  the  defendant's  likelihood  to  remain  in  the  jurisdiction.  With 
regard  to  the  former,  it  must  be  noted  that  pretrial  detention  is  an 
enormous  fiscal  burden  upon  the  judicial  system.  It  costs  approxi- 
mately $37.00  a  day  for  the  Government  to  detain  a  defendant.' 

If  the  court  takes  the  latter  course,  and  guesses  at  the  defendant's 
likelihood  of  flight,  it  risks  releasing  a  defendant  "who  will  flee  the 
jurisdiction.  Indeed,  recent  statistics  compiled  in  a  report  bv  the  Ad- 
ministrative Office  of  the  United  States  Courts  suggest  that  the  num- 
ber of  fugitives  has  increased  dramatically  in  recent  years  and  that 
fugitive  defendants  may  be  one  of  the  most  significant  causes  of  delay 
in  the  Federal  courts.  According  to  the  report,  "Nationally,  57  percent 
of  the  criminal  cases  pending  one  year  or  more  involved  a  fugitive 
defendant."  The  trend  in  the  number  of  fugitives  in  the  Federa1  co^rf * 
is  reflected  in  the  report's  finding  that  in  1968  there  were  only  1,495 
'  cases  pending  for  more  than  a  year  involving  a  fugitive  defendant 
while  in  1 971  there  were  4.124  such  cases. 

Title  II  of  the  Speedy  Trial  Act  of  1974  directed  the  Administra- 
tive Office  of  the  U.S.  Courts  to  set  up  demonstration  pretrial  services 
agencies  in  ten  federal  judicial  districts.  The  primary  functions  of 
the  agencies  are  to  (1)  collect,  verifv  and  report  promptly  to  the  ju- 
dicial officer  all  information  pertaining  to  the  pretrial  release  of  per- 
sons charged  with  an  offense  and  recommended  appropriate  release 


75 


conditions;  (2)  review  and  modify  the  reports  and  recoinmendatkmi; 
(3)  supervise  and  provide  supportive  services  to  persons  released  in 
their  custody ;  and  (4)  inform  the  court  of  violations  of  conditions  of 
release. 

The  ten  demonstration  districts  were  chosen  by  the  Chief  Justice) 
upon  consultation  with  the  Attorney  General,  on  the  basis  of  the  num- 
ber of  criminal  cases  in  the  district,  the  percentage  of  defendants  de- 
tained before  trial,  the  incidence  of  crime  charged  to  persons  released 
prior  to  trial,  and  the  resources  available. 

Five  of  the  demonstration  agencies  were  administered  by  the  Divi- 
sion of  Probation  of  the  Administrative  Office  of  the  United  States 
Courts.  In  those  districts  the  chief  federal  probation  officer  served  as 
the  pretrial  services  officer.  Pretrial  services  agencies  administered 
by  the  Division  of  Probation  were  established  in  the  districts  of  Cen- 
tral California  (Los  Angeles),  Northern  Georgia  (Atlanta),  North- 
ern Illinois  (Chicago),  Southern  New  York  (New  York  City)  and 
Northern  Texas  ( Dallas) . 

In  the  remaining  five  demonstration  districts  pretrial  services  agen- 
cies were  administered  by  a  Board  of  Trustees  consisting  of  seven 
members  appointed  by  the  Chief  Judge  of  the  district ;  a  U.S.  District 
court  judge,  the  United  States  attorney,  two  members  of  the  defense 
bar,  the  chief  probation  officer  and  two  representatives  of  community 
organizations.  The  agencies  were  supervised  by  a  chief  pretrial  serv- 
ices officer  appointed  by  the  Board  of  Trustees.  Pretrial  services  agen- 
cies administered  by  a  Board  of  Trustees  were  established  in  the  dis- 
tricts of  Western  Missouri  (Kansas  City) ,  Eastern  New  York  (Brook- 
lyn), Eastern  Pennsylvania  (Philadelphia),  Maryland  (Baltimore), 
and  Eastern  Michigan  (Detroit) . 

Evaluation  of  the  Demonstration  Pretrial  Services  Agencies  , 

Under  the  Speedv  Trial  Act  of  1974  the  Director  of  the  Administra- 
tive Office  of  the  U.S.  Courts  is  required  to  report  annually  to  the 
Congress  on  the  accomplishments  of  the  demonstration  pretrial  serv- 
ices agencies  with  particular  attention  to  their  effectiveness  in  (1) 
reducing  crime  committed  by  persons  on  pretrial  release ;  (2)  reduc- 
ing the  volume  and  cost  of  unnecessary  pretrial  detention;  and  (8) 
their  general  effectiveness  in  improving  the  baiU process.  In  addition, 
the  fourth  and  final  report  issued  by  the  Director  was  required  to  in- 
clude a  recommendation  concerning  the  expansion  of  pretrial  services 
agencies  beyond  the  ten  demonstration  districts  and  compare  the  per- 
formance of  the  agencies  administered  by  the  Division  of  Probation 
with  the  agencies  administered  by  the  Board  of  Trustees. 

The  Director  of  the  Administrative  Office  of  the  U.S.  Courts  re- 
leased the  Fourth  Annual  Report  on  the  Implementation  of  Title  II 
of  the  Speedv  Trial  Act  on  June  29,  1979.  The  following  table  re- 
flects the  findings  of  the  Administrative  Office  of  the  U.S.  Courts  on 
the  performance  of  the  two  types  of  districts  from  the  first  reporting 
period  (1976-76)  to  the  last  reporting  period  (1977-78)  : 
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In  percent] 


let  period 

Last  period 

1.  Rates  of  preball  reports  submitted: 

•4.4 

70.5 

59.9 
59.8 

7.0 
9.1 

3.8 

6.8 

71.9 
65.1 

63.7 
58.1 

87.  2 

74.  5 

X  Rites  of  bill  recommendations  submitted: 

Botrds 

79.6 

Probttion 

60.9 

Z  Reduction  in  rearrest  rites: 

3.4 

Probation 

4.5 

4.  Reflection  in  failure  to  appear  rates: 

Boards 

3.4 

2.4 

5.  Reduction  in  detention  (indicated  by  Intitlal  retesae  rates): 
Boards 

76.9 

65.5 

6.  Improvement  in  the  operation  of  the  chapter  on 
of  nonfimncial  conditions  of  release): 

relMM  (Indicated  by  the  use 

77.  5 

63.1 

At  the  request  of  the  Probation  Committee  of  the  Judicial  Confer- 
ence the  Federal  Judicial  Center  also  issued  a  report  on  the  demon- 
stration pretrial  service  agencies.  According  to  its  authors  the  report" 
is  not  an  evaluation ;  it  is  an  analysis  of  the  data  collected  by  the  Ad- 
ministrative Office  for  its  Fourth  Report.  It  should  be  noted,  however, 
that  the  methodology  used  in  the  design  and  execution  of  the  analysis 
has  been  strongly  criticized.  For  example,  Dr.  Michael  Kirby  found 
major  flaws  in  the  pre/post  research  design  and  groupings  of  data : 

The  authors-  chose  to  group  sets  of  data  for  purposes  of 
their  own  simplicity,  when  they  have  lost  a  great  deal  of  in- 
formation. It  would  be  more  valuable  to  delete  the  multitude 
of  charts  contained  in  this  report,  and  present  charts  which 
are  necessary  to  provide  more  reliable  information^The  major  , 
problematic  groupings  were:  (1)  the  groupings  of  the  times 
series  into  simple  pre/post;  (2)  not  presenting  information 
on  time  series  for  individual  districts  to  judge  whether  there 
were  individual  changes  rather  than  aggregate  changes ;  (3) 
not  providing  separate  time  series  comparisons  for  trustee 
vs.  comparison  and  probation  vs.  comparison. 

Districts  managed  by  Boards  of  Trustees  and  by  probation  officers 
were  not  divided  into  separate  groups  and  compared  with  the  com- 
parison districts.  The  report  included  the  following  statement  of 
conclusions: 

Our  conclusions  are  brief  and  come  directly  from  the  anal- 
ysis. First,  we  find  no  statistically  significant  differences  in 
changing  detention  rates  between  districts  with  pretrial  serv- 
ices agencies  and  those  chosen  for  comparison  purposes.  We 
found  no  differences  in  their  pre- PSA  to  post-PSA  change 
in  failure  to  appear.  We  found  a  difference  in  their  pre  to 
post  change  in  crime  on  bail,  specifically  PSA  districts  had 
fewer  rearrests  for  felony  offense  than  did  comparison  dis- 
tricts, although  there  was  not  a  difference  in  their  pre  to  post 
change  in  misdemeanor  rearrests.  These  findings  are  partic- 
ularly striking  in  view  of  the  increased  surveillance  presumed 
to  attach  in  the  post-PSA  period.  It  mav  be  that  supervision 
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support  offsets  the  expectable  increase  from  surveillance.  We 
have  no  data  to  measure  that  possibility. 

The  comparison  of  districts  managed  by  independent  Board 
of  Trustees  with  those  managed  by  their  Probation  Officers  is 
more  complex.  On  the  whole,  board  districts  had  more  im- 
provement in  detention  rates  from  pre-PSA  to  post-PSA 
periods  than  did  probation  districts.  This  is  true  for  the  basic 
pre/post  comparison,  and  for  the  time-series  analysis  as  well. 

The  General  Accounting  Office  also  reviewed  the  performance  of  the 
demonstration  pretrial  services  agencies  in  a  report  issued  in  October 
1978,  "The  Federal  Bail  Process  Fosters  Inequities"  (Report  No. 
GGD-78-105) .  The  report  included  the  recommendation  that : 

The  Chief  Justice,  in  his  capacity  as  Chairman  of  the  Judi- 
cial Conference,  work  with  the  Conference;  the  Director, 
Administrative  Office  of  the  U.S.  Courts;  and  the  Director, 
Federal  Judicial  Center,  to  develop  and  implement  a  program 
to  assist  judicial  officers  in  making  sound  and  consistent  bail 
decisions.  Such  a  program,  at  a  minimum,  needs  to  clarify 
the  legitimate  purposes  of  bail;  present  information  and 
guidance  on  how  the  criteria  listed  in  the  Bail  Reform  Act. 
relate  to  determining  appropriate  conditions  of  release ;  de- 
velop ways  to  promote  greater  use  of  secured  appearance  - 
bonds  rather  than  corporate  surety  bonds ;  and  eliminate  the 
practice  of  placing  blanket  restrictions  on  all  defendants 
without  regard  to  a  defendant's  danger  of  nonappearance.^ 

We  also  recommend  that  the  Judicial  Conference  provide 
the  means  for  judicial  officers  to  have  more  complete  and  accu- 
rate information  on  defendants  in  making  bail  decisions.  , 

Expansion  of  Pretrial  Services  ,t 

On  May  14,  1980,  Senator  Biden,  along  with  Senators  Kennedy, 
Mathias,  and  Thurmond  introduced  S.  2705,  a  bill  to  expand  pretrial 
services  beyond  the  existing  ten  demonstration  districts. 

On  May  13,  1980.  the  Senate  Judiciary  Subcommittee  on  Criminal 
Justice  held  a  hearing  to  review  the  performance  of  the  ten  demon- 
stration districts  and  also  to  evaluate  proposals  to  expand  pretrial 
services.  Witnesses  included : 

Judge  Gerald  B.  Tjoflat,  United  States  Fifth  Circuit  Court  of 
Appeals,  who  serves  as  Chairman  on  the  Committee  on  Administration 
of  the  Probation  System  of  the  U.S.  Judicial  Conference ;  Edward  S. 
Northrop.  Chief  United  States  District  Judge,  and  Joseph  H.  Young, 
United  States  District  Judge,  District  of  Maryland;  representatives 
of  the  Pretrial  Services  Branch  of  the  Administrative  Office  of  the 
U.S.  Courts;  United  States  Attorneys';  chief  pretrial  services  officers 
and  pretrial  services  officers  from  demonstration  districts  administered 
by  the  Probation  Division  and. by  Boards  of  Trustees;  and  Mr.  Bruce 
Beaudin,  Director  of  the  D.C,  Pretrial  Services  Agency. 

The  testimony  at  the*hearing  indicated  strong  support  for  the  expan- 
sion of  pretrial  services.  Typical  of  the  testimony  received  by  the  Com- 
mittee weTe  the  comments  of  Chief  Judge  Northrop : 

The  judicial  offices  of'  the  Court  have  benefited  greatly  from 
having  timely  information  provided  for  bail  hearings,  and 
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needless  to  say,  the  availability  of  detailed  information  has 
inured  to  the  benefit  of  defendants  appearing  before  the 
Court.  Of  course,  my  colleagues  and  I  managed  to  carry  out 
our  responsibilities  in  bail  matters  prior  to  the  introduction 
of  pretrial  services,  but  we  are  certainly  far  more  satisfied 
now  that  the  interests  of  the  defendants,  and  of  at  least  equal 
importance,  the  public  interest,  are  being  safeguarded  to  a 
maximum  extent.  All  of  the  judges  and  magistrates  have  been 
able  to  release  individuals  who  might  otherwise  have  been 
confined  for  lack  of  adequate  background  data. 

The  benefits  of  having  accused  persons  maintain  their  jobs, 
family  and  social  relationships  are  immeasurable.  Of  corre- 
sponding significance  is  the  dollar  savings  in  jail  costs.  We 
are  now  in  a  period  of  economic  flux  and  uncertainty  in  this 
country.  Strenuous  efforts  are  being  made  to  reduce  spending 
levels  in  all  branches  of  Government.  I  submit  that  the  pre- 
trial agencies,  whose  continued  existence  depends  on  the 
favorable  action  of  your  Committee,  have  saved  literally 
thousands  of  tax  dollars  which  would  otherwise  have  been 
spent  on  costs  of  incarceration. 

Support  for  the  expansion  of  pretrial  services  was  not  limited  to 
the  testimony  received  at  the  hearing. 

For  example,  based  upon  the  analysis  contained  in  the  Fourth 
Annual  Report,  the  Administrative  Office  of  the  U.S.  Courts  made 
the  following  recommendation  concerning  the  expansion  and  admin- 
istration of  pretrial  services  agencies : 

On  the  basis  of  the  favorable  observations  of  judges,  mag- 
istrates, and  others,  and  the  overall  favorable  statistical  re- 
sults of  the  program,  it  is  recommended  that  statutory 
authority  be  granted  to  continue  the  pretrial  services  agen-, 
cies  permanently  in  the  10  demonstration  districts,  and  fur- 
ther, that  statutory  authority  be  given  for  the  'expansion  of  / ' 
the  program  to  other  district  courts  when  the  need  for  such 
services  is  shown.  It  is  further  recommended  that  the  district 
courts  be  authorized  to  appoint  pretrial  services  officers  under 
standards  to  be  prescribed  by  the  Judicial  Conference  of  the 
United  States  and  that  the  Judicial  Conference  authorize, 
upon  the  recommendation  of  the  Director  of  the  Administra- 
tive Office  and  the  recommendations  of  the  district  courts  and 
judicial  councils  concerned  which  district  courts  should  have 
pretrial  services  units.  These  units  would  be  independent  of 
the  probation  service,  except  in  those  districts  in  which  the 
caseload  would  not  warrant  a  separate  unit. 

In  addition,  the  Judicial  Conference  of  the  United  States  "recom- 
mends continued  funding  and  exnansion  of  the  pretrial  services  oper- 
ation" (Resolution  of  the  Judicial  Conference  of  the  United  States 
formally  adopted  March  5,  1980  and  reaffirmed  March  19.  1981).  The 
National  District  Attorneys'  Association,  the  American  Correctional 
Association,  the  National  Association  of  Counties,  and  the  National 
Advisory  Commission  on  Criminal  Justice,  Standards  and  Goals  have 
all  recommended  that  mechanisms  for  providing  pretrial  services  be 
established  in  all  jurisdictions... 
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Moreover,  the  American  Bar  Association,  through  its  Standards 
relating  to  the  Administration  of  Criminal  Justice,  supports  pretrial 
services  because : 

No  matter  how  detailed  and  imaginative  the  condit  ions  of 
release  imposed  pursuant  to  standard  1-52  may  be,  they  are 
likely  to  be  ineffective  if  the  resources  to  enforce  them  are 
not  provided.  Unfortunately,  however,  many  jurisdictions 
provide  no  meaningful  supervision  for  defendants  who  are  -■- 
conditionally  released  prior  to  trial.  It  is  hardly  surprising 
that,  without  such  supervision,  the  conditions  are  openly 
flouted  and  are  ineffective  in  preventing  either  flight  or  re- 
cidivism. When  these  jurisdictions  then  suffer  from  a  high 
rate  of  crime  by  defendants  on  pretrial  release,  political  pres- 
sure builds  for  use  of  monetary  conditions  as  a  sub  rosa  pre- 
ventive detention  device  or  for  denial  of  release  altogether. 
In  fact,  however,  pretrial  detention  is  the  most  costly,  least 
efficient  means  of  dealing  with  the  pretrial  crime  problem.  If 
a  small  percentage  of  the  funds  necessary  to  operate  jails  in 
a  constitutionally  permissible  fashion  were  instead  allocated 
for  adequate  supervision  of  conditionally  released  defendants; 
there  is  every  reason  to  believe  that  the  pretrial  crime  and. 
abscondence  rates  could  be  reduced  to  acceptable  levels. 

This  standard  is  based  on  the  hypothesis  that  it  is  un-    - 
conscionable  to  resort  to  a  more  costly,  less  equitable  system 
of  pretrial  incarceration  without  first  exhausting  the  possi- 
bilities of  adequate  supervision  for  defendants  on  conditional 
release.  Conversely,  it  is  equally  indefensible  for  a  jurisdic-  * 
tion  to  release  large  numbers  of  criminal  defendants  pending 
trial  without  also  taking  reasonable  steps  to  protect  the  com- 
munity from  released  defendants  who  may  pose  a  danger.  - 
The  standard  therefore  requires  the  establishment  in  every, 
jurisdiction  of  a  pretrial  services  agency  or  similar  facility 
with  overall  responsibility  for  providing  supervision  for  re- 
leased defendants.  [Italic  supplied.] 

On  Julv  30, 1980,  the  Senate  Judiciary  Committee  ordered  S.  2705, 
as  amended,  reported  to  the  Senate.  Subsequently,  on  September  30, 
1980,  S.  2705  passed  the  Senate  without  further  amendment  and  was 
sent  to  the  House  of  Representatives.  The  96th  Congress  ended  with- 
out the  House  taking  final  action  on  either  S.  2705,  or  H.R.  7084,  the 
House  version  of  a  pretrial  services  bill. 

On  April  8, 1981,  Senators  Biden  and  Mathias  introduced  the  Pre- 
trial Services  Act  of  1981  (S.  923).  which  was  virtuallv  identical  to 
S.  2705  as  passed  by  the  Senate  in  1980.  S.  923  drew  tnt  additional 
support  of  the  Federal  Probation  Officers'  Association,  which  sub- 
mitted a  letter  stating :  "on  behalf  of  the  Federal  Probation  Officers' 
Association,  this  letter  advises  voii  that  the  Association  supports  S.  923 
as  pending  before  the  Senate  Judiciary."  The  Association  also  recom- 
mends that  S.  923  be  reported  by  the  Committee  "with  no  further 
amendments."  (Letter  by  Robert  B.  Ault,  President,  Federal  Proba- 
tion Officers'  Association,  (o  Subcommittee  on  Crime  [si:],  May  14, 
1980.) 
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Seotion-By-Section  Analysis 

Section  101.  Section  101  provides  that  the  bill  may  be  cited  as 
the  "Pretrial  Services  Act  of  1981". 

Section  102.  Section  3152  of  title  18,  United  States  Code,  is  amended 
to  require  that  the  Director  of  the  Administrative  Office  of  the 
United  States  Courts,  under  the  supervision  and  direction  of  the 
Judicial  Conference  of  the  United  States,  establish  pretrial  services 
in  each  judicial  district,  other  than  the  District  of  Columbia.  The 
chief  probation  officer  will  supervise  pretrial  services,  except  in  Special 
Districts  created  under  section  103. 

This  section  expands  pretrial  services  from  the  10  demonstratibn 
programs  created  under  Title  II  of  the  Speedy  Trial  Act  of  1974 
to  all  federal  judicial  districts.  Title  II  of  the  Speedy  Trial  Act  of 
1974  created  10  demonstration  pretrial  services  agencies  to  meet  two 
goals : 

(1)  To  improve  the  efficiency  and  deterrence  of  the  criminal  justice 
system.  More  specifically,  to  reduce  the  likelihood  that  defendants 
released  pretrial  will  commit  a  subsequent  crime  before  trial  com- 
mences; 

(2)  To  reduce  the  number  of  released  defendants  who  flee  the 
jurisdiction. 

The  success  of  the  demonstration  programs  proves  that  pretrial 
services  are  an  effective  means  of  meeting  those  goals.  A  program 
which  reduces  crime  on  bail  and  reduces  the  fugitive  rate,  while 
guaranteeing  defendants  their  rights  under  the  eighth  amendment 
and  the  Bail  Reform  Act  of  1966,  should  be  available  for  defendants 
in  every  Federal  district.  The  Committee  rejects  the  argument  that 
pretrial  services  should  be  provided  only  in  districts  with  larger 
caseloads.  An  informed  bail  decision  and  supervised  release  are  es- 
sential regardless  of  the  size  of  a  district's  criminal  caseload. '  The. 
Pretrial  Services  Act  of  1981  does  not  establish  standard  procedures 
for  providing  or  administering  pretrial  services,  The  Committee 
recognizes  the  wide  diversity  among  the  94  districts  and  the  ability 
of  some  districts  to  use  existing  personnel  to  provide  pretrial  serv- 
ices. The  Committee  does  not  intend  S.  923  to  serve  as  a  vehicle  for 
creating  new  offices  with  new  personnel  when  existing  personnel  and 
facilities  are  capable  of  providing  satisfactory  pretrial  services.  An 
analysis  must  be  made  of  each  district  to  determine  whether  neces- 
sary pretrial  services  can  and  should  be  provided  by  existing  per- 
sonnel or  whether  additional  personnel  is  needed  either  because  exist- 
ing personnel  is  working  at  full  capacity  or  for  any  other  reason. 

There  m&y  already  be  established  in  certain  districts  local  agencies 
that  provide  similar  services  in  state  and  local  jurisdictions.  The  Com- 
mittee urges  the  consideration  of  contracting  with  such  agencies  to 
provide  those  services  in  the  Federal  district. 

Mr.  William  E.  Foley,  Director  of  the  Administrative  Office  of  the 
United  States  Courts,  provided  Senator  Thurmond  with  the  descrip- 
tion of  the  Administrative  Office's  interpretation  and  proposed  plan 
for  implementation  of  the»mandate  that  each  district  provide  pretrial 
services  in  a  way  which  will  fulfill  the  intent  of  this  legislation : 

Each  United  States  district  court  would  have  to  prelimi- 
narily determine  the  question  of  how  pretrial  services  could  be 
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most  economically,  efficiently  and  effectively  provided  in  its 
own  judicial  district.  Its  decision  would  have  to  be  justified 
before  the  circuit  judicial  council,  which  would  evaluate  the 
question  in  accordance  with  standards  approved  by  the  Judi- 
cial Conference. 

Senator  Thurmond,  I  have  personally  listened  to  debates  on 
the  question  of  "separate  units  or  part  of  probation"  within 
the  judiciarv  for  several  years.  There  is  no  answer  other 
than  "both'*,  depending  upon  the  caseloads,  workloads  bur- 
dens, individual  administrative  practices  and  other  factors 
which  prevail  in  each  individual  district.  One  approach  will 
be  best  in  one  district,  the  other  in  a  different  district.  That  is 
precisely  the  rationale  for  the  recommendations  which  were 
forwarded  to  Congress  by  the  Conference  in  June  of  1979. 

Let  me  assure  you  that  where  caseloads  do  not  require  "a 
separate  unit",  or  where  administrative  efficiency  or  opera- 
tional expense  factors  indicate  that  pretrial  services  can  best 
be  provided  through  probation  offices,  that  is  how  they  will 
be  provided.  We  do  not  want  to  spawn  unnecessary  "offices" 
or  "units"  or  "entities,"  any  more  than  you  do.  Later  in  this 
letter  I  specifically  ask  that  you  not  statutorily  require  us  to  do 
so  within  the  Administrative  Office.  The  Conference  does  not 
wish  to  see  that  happen  in  the  judicial  districts  either.  The  ■ 
Conference  framed  its  recommendations  to  provide  enough 
administrative  flexibility  to  insure  that  inefficient,  inadequate, 
unnecessarily  expensive  means  of  providing  pretrial  services 
will  not  have  to  De  incurred. 

As  Mr.  Foley  points  out,  the  most  important  question  is  whether 
in  each  judicial  district  existing  probation  personnel  is  both  adequate 
and  appropriate  to  provide  pretrial  services.  If  it  is  determined  that 
existing  probation  personnel  is  capable  of  performing  pretrial  serv- 
ices in  some  districts,  the  budget  process  by  which  the  Administrative 
Office  of  the  U.S.  Courts  determines  the  funding  for  all  probation  ac- 
tivities is  necessarily  the  appropriate  process  for  determining  the  most 
economical  means  of  performing  pretrial  services  through  probation 
offices.  In  those  districts  in  which  existing  resources  are  inappropriate 
or  inadequate  to  provide  pretrial  services,  S.  923, 'section  103,  discussed 
below,  authorizes  a  district  to  be  designated  a  Special  District  in  which 
a  chief  pretrial  services  officer  who  is  not  a  probation  officer  will  be 
provided  necessary  funds  to  administer  pretrial  services. 

Section  103.  Section  103  creates  section  3152A  of  title  18,  United 
States  Code,  which  authorizes  the  Administrative  Office  of  the  U.S. 
Courts  to  establish  pretrial  services  in  certain  Special  Districts.  The 
appropriate  United  States  district  court  and  the  circuit  judicial  coun- 
cil must  jointly  recommend  that  a  district  be  designated  a  Special 
District. 

Pretrial  services  will  be  supervised  by  the  chief  probation  officer  in 
all  districts  except  those  districts  which  are  designated  Special  Dis- 
tricts under  this  section.  In  a  Special  District,  pretrial  services  will  be 
supervised  by«a  chief  pretrial  services  officer  who  is  not  an  individual 
also  serving  as  a  probation  officer  under  the  authority  of  18  U.S.C. 
section  3654. 
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The  chief  pretrial  services  officer  will  utilize  existing  probation  per- 
sonnel and  facilities  to  the  extent  that  they  are  appropriate  and  hire 
additional  personnel  only  when  need  is  shown.  This  ensures  that  pre- 
trial services  will  be  provided  in  each  district  without  the  creation  of 
an  unnecessary  bureaucracy.  Additional  personnel  will  be  funded 
under  S.  923  only  upon  the  recommendation  of  the  circuit  judicial 
council  and  the  district  court.  Even  then,  the  only  additional  personnel 
required  by  S.  923  is  a  chief  pretrial  services  officer  who  is  not  a  proba- 
tion officer.  That  officer  is  encouraged  to  reduce  bureaucracy  by  using 
personnel  and  resources  already  in  the  district. 

Enclosed  in  this  Report  is  the  cost  estimate  prepared  bv  the  Con- 
gressional Budeet  Office,  as  required  by  Section  403  of  the  Congres- 
sional Budget  Act  of  1974.  Tt  is  important  to  note  that  this  estimate  is 
based  on  the  maximum  potential  cost  of  the  Proposed  legislation  and 
thus  rests  on  the  assumption  that  virtually  all  of  the  94  federal  judi- 
cial districts  will  ont  for  pretrial  services  under  Section  3152A  of  the 
bill.  However,  the  Administrative  Office  of  the  United  States  Courts 
has  proiected  that  the  majority  of  districts  will  not  seek  designation 
as  Special  Districts,  but  rather  would  operate  their  pretrial  services 
under  the  supervision  of  their  chief  probation  officer.  Specificallv.  the 
Administrative  Office  has  proiected  that  approximately  16  districts 
will  opt  in  under  the  bill  and  based  on  this  projection,  the  Administra- 
tive Office  has  estimated  a  recurring  annual  cost  under  the  bill  of  less 
than  $6  million.  Of  course,  the  Committee  recognizes  that  the  figure 
cited  bv  the  Administrative  Office  is  merely  a  projection,  and  that  the 
actual  figure  could  vary  in  either  direction. 

While  the  Committee  ta^es  no  position  on  whether  existing  proba- 
tion officers  or  chief  pretrail  services  officers  who  are  not  probation  of- 
ficers are  the  best  means  of  administering  pretrail  services  in  a  partic- 
ular district,  substantial  weight  should  be  given  to  the  recommenda- 
tion of  the  Administrative  Office  of  the  United  States  Courts  presented 
to  Congress  in  June  1979  in  the  "Fouth  Report  on  the  Implementation 
of  Title  II  of  the  Speedy  Trial  Act  of  1974." 

On  the  basis  of  the  favorable  observations  of  judges,  mag- 
istrates, and  others,  and  the  overall  favorable  statistical  re- 
sults of  the  program,  it  is  recommended  that  statutorv  au- 
thority be  granted  to  continue  the  pretrial  services  agencies 
permanently  in  the  10  demonstration  districts*  and.  fur- 
ther, that  statutorv  authority  be  given  for  the  expansion  of 
the  Program  to  other  district  courts  when  the  need  for  such 
services  is  shown.  It  is  further  recommended  that  the  district 
courts  be  authorized  to  appoint  pretrail  services  officers  under 
standards  to  be  prescribed  by  the  Judicial  Conference  of  the 
United  States  and  that  the  Judicial  Conference  authorize, 
upon  the  recommendation  of  the  Director  of  the  Administra- 
tive Office  and  the  recommendations  of  the  district  courts  and 
iudicial  councils  concerned  which  district,  courts  should  have 
pretrail  services  units.  These  units  would  be  independent  of 
probation  service,  except  in  those  districts  in  which  the  case- 
load would  not  warrant  a  s/Bparate  unit. 
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Section  3152A(b)  provides  that  a  chief  pretrail  services  officers  will 
supervise  pretrial  services  in  Special  Districts.  A  panel  consisting  of 
the  chief  judge  of  the  circuit,  the  chief  judge  of  the  district,  and  a 
magistrate  of  the  district,  or  their  designees  selects  the  individual  who 
will  serve  as  chief  pretrial  services  officers.  It  is  the  Committee  s  intent 
that  the  panel  also  have  authority  to  appoint  and  dismiss  the  chief 
pretrial  services  officer.  A  favorable  vote  of  at  least  two  of  the  three 
members  is  necessary  for  the  panel  to  exercise  its  authority.  An  in- 
dividual who  serves  as  a  probation  officer  appointed  under  section 
3654  of  title  18,  United  States  Code,  is  prohibited  from  also  serving  as 
chief  pretrail  services  officer  in  Special  Districts,  designated  under  sec- 
tion 3152A.  Although  the  bill  does  not  specify  qualifications  for  the 
position  of  chief  pretrial  services  officer,  the  Committee  recommends 
that  the  panel  give  special  consideration  to  the  suggestion  of  Mr.  Bruce 
Beaudin,  Director  of  the  D.C.  Pretrial  Services  Agency,  that  a  lawyer 
brings  particularly  valuable  skills  to  the  position.  • 

Section  104.  Section  104  amends  section  3153  of  title  18,  United 
States  Code,  to  provide  for  the  organization  and  administration  of 
pretrial  services  in  all  districts.  This  includes  districts  in  which  pre- 
trial services  are  supervised  by  a  probation  officer  under  section  102  of 
the  bill,  as  well  as  districts  in  which  pretrial  services  are  supervised 
by  chief  pretrial  services  officers  in  Special  Districts  established  under 
section  103  of  the  bill. 

Subsection  (a)  authorizes  the  appointment  of  necessary  personnel 
with  the  approval  of  the  district  court.  In  Special  Districts,  the  panel 
responsible  for  the  appointment  of  the  chief  pretrial  services  officer 
should  be  notified  and  consulted  prior  to  any  such  appointment.~The 
district  court  should  give  substantial  weight  to  the  views  of  the  panel 
in  determining  whether  to  approve  an  appointment  by  the  chief  pre- 
trial services  officer.  All  personnel  appointed  may  be  removed  at  the 
direction  of  the  chief  pretrial  services  officer  in  Special  Districts 
and  the  chief  probation  officer  in  all  other  districts  at  any  time. 

The  Director  of  the  Administrative  Office  of  the  U.S.  Courts, 
with  the  approval  of  the  Judicial  Conference  of  the  United  -States, 
is  vested  with  the  authority  to  determine  position  requirements  and 
the  rate  of  compensation  of  the  chief  probation  officer,  the  chief  pre- 
trial services  officer  and  other  personnel.  The  maximum  rate  of  com- 
pensation for  the  chief  probation  officer,  chief  pretrial  services  officer 
and  other  personnel  appointed  under  this  title  cannot  exceed  the 
basic  pay  in  effect  for  grade  GS-16  of  the  General  Schedule  under 
section  5332  of  title  5,  United  States  Code,  in  effect  during  the  term 
of  such  appointment. 

Subsection  (b)  authorizes  the  chief  pretrial  services  officer  in  Spe- 
cial Districts  and  the  chief  probation  officer  in  all  other  districts  to 
procure  temporary  and  intermittent  services  to  the  extent  authorized 
by  section  3109  of  title  5,  United  States  Code.  The  Director  of  the 
Administrative  Office  of  the  U.S.  Courts  will  establish  general  poliey 
governing  such  services  and  the  approval  of  the  District  Court  is 
required.  The  chief  pretrial  services  officer  and  the  chief  probation 
officer  should  be  given  a  great  deal  of  discretion  in  exercising  the 
appointing  power.  In  Special  Districts  the  district  court  should  con- 
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suit  with  the  panel  established  under  Section  103  if  a  question  arises 
concerning  the  propriety  of  any  appointment  and  give  substantial 
weight  to  the  views  of  the  panel  in  determining  whether  or  not  to 
give  approval. 

Subsection  (c)  (1)  establishes  the  general  rule  governing  confiden- 
tiality of  information  contained  in  pretrial  services  files,  presented 
in  any  pretrial  services  report  or  divulged  by  a  pretrial  services  offi- 
cer, probation  officer  or  staff  member  during  the  course  of  any  hear- 
ing. Such  information  should  be  confidential  and  only  be  used  for 
a  bail  determination.  The  confidentiality  rule  is  designed  to  promote 
candor  and  truthfulness  by  the  defendant  in  bail  interviews.  The  final 
pretrial  services  report  must  be  made  available  to  the  attorney  for 
the  accused  and  the  attorney  for  the  government. 

Subsection  (c)(2)  provides  for  exceptions  to  the  general  rule  that 
pretrial  services  files  should  only  be  used  for  bail  determinations.  The 
Director  of  the  Administrative  Office  of  the  U.S.  Courts  is  required  to 
issue  regulations  which  will  establish  the  policy  governing  release  of 
such  information.  The  regulations  will  specify  all  exceptions  to  the 
confidentiality  rule,  including  authorizing  release  of  information  to; 
(A)  qualified  persons  for  research  relating  to  the  administration  of 
justice  provided  that  the  anonymity  of  the  individual  to  whom  the 
information  relates  is  preserved;  (B)  persons  under  contract  for  the 
operation  of  facilities  for  the  custody  or  care  of  persons  released  on 
bail;  (C)  probation  officers  for  the  purpose  of  compiling  presentence 
reports;  (D)  the  attorney  for  the  accused  and  the  attorney  for  the 
government  when  the  information  is  contained  in  a  pretrial  diversion 
report;  (E)  in  certain  limited  cases  to  law  enforcement  agencies  for^ 
law  enforcement  purposes.  The  regulations  should  require  the  com- 
pletion of  nondisclosure  agreements  by  qualified  persons  and  such 
additional  requirements  and  conditions  as  the  Director  finds  to  be 
necessary  to  assure  the  protection  of  privacy  and  security  interests. 

Subsection  (c)  (3)  provides  that  the  information  contained  in  pre* 
trial  services  files,  presented  in  any  pretrial  services  reports,  or  di- 
vulged by  a  pretrial  services  officer  or  staff  membervluring  the  course 
of  any  hearing  is  not,  in  general,  admissible  on  the  issue  of  guilt  in  any 
judicial  poceeding.  The  only  exceptions  to  this  rule  are  that  such  in- 
formation may  be  used  in  proceedings  to  determine  guilt  or  penalties 
for  failure  to"  appear,  or  a  violation  of  the  conditions  of  release,  in 
perjury  proceedings,  and  for  the  purpose  of  impeachment  in  any  sub- 
sequent proceeding. 

Section  105.  Section  3154"  of  title  18,  United  States  Code,  is  reen- 
acted  and  amended  in  subparagraphs  (1),  (4).  and  (9)  and  new  sub- 
paragraph (12)  is  created  to  reflect  the  amendments  made  by  S.  923. 

Subsection  3154(5)  of  title  18, -United  States  Code,  is  amended  to 
require  chief  pretrial  services  officers  and. chief  probation  officers  to 
inform  the  U.S.  Attorney  as  well 'as  the  court  of  all  apparent  viola- 
tions of  pretrial  release  conditions  or  arrests  of  persons  released  to  its 
custody,  or  under  its  supervision.   . 

Section  3154  of  title  18,  United  States  Code,  is  further  amended  to 
require  pretrial  services  in  every  district  to  include  two  new  functions. 
The  functions  are  .mandatory  fnsofar  as  they  must  be  performed  by 
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pretrial  services  personnel  and  supervised  by  the  chief  pretrial  serv- 
ices officer  in  Special  Districts  and  the  chief  probation  officer  in  all 
other  districts  unless  there  is  no  demonstrated  need  in  a  particular 
district.  , 

First,  each  chief  pretrial  services  officer  in  Special  Districts  and  the 
chief  probation  officer  in  all  other  districts  is  directed  to  develop  and 
implement  a  system  to  monitor  and  evaluate  bail  activities,  provide  in 
formation  to  judicial  officers  on  the  results  of  bail  decisions  and  pre- 
pare periodic  reports  to  assist  in  the  improvement  of  the  bail  process. 
The  Director  of  the  Administrative  Office  of  the  U.S.  Courts  should 
provide  direction  to  assist  in  performance  of  these  functions  and  the 
panels  established  in  Special  Districts  should  insure  that  the  court 
provide  all  necessary  assistance.  The  Director  of.  the  Administrative 
Office  of  the  U.S.  Courts  and  panels  established  under  section  103  also 
receive  all  reports  in  a  timely  fashion  and  monitor  the  manner  in 
which  this  function  is  carried  out. 

Second,  pretrial  services  officers  are  authorized  to  enter  into,  and 
carry  out  pretrial  diversion  agreements  with  the  U.S.  Attorney.  Each 
district  is  strongly  urged  to  implement  pretrial  diversion  to  the 
greatest  possible  extent .  : 

The  value  of  pretrial  diversion  is  well  established.  For  example,  in 
his  testimonv  before  the  Subcommittee  on  Criminal  Justice,  Mr. 
James  K.  Robinson.  United  States  Attorney  (E.D.  Michigan)  de- 
scribed the  highly  effective  and  efficient  program  currently  operating 
in  Michigan : 

Briefly  the  program  operates  as  follows:  When  informa-  „ 
tion  is  brought  to  the  attention  of  an  Assistant  United  States 
Attorney  regarding  a  violation  of  federal  criminal  law  the 
Assistant  makes  a  preliminary  determination  as  to  whether 
the  potential  defendant  should  be  considered  as  a  candidate  " 
for  pretrial  diversion.  This  determination  is  made  by  refer- 
ence to  guidelines  establish  by  the  Department  of  Justice 
modified  by  our  office.  If  the  Assistant  determines  that  pre- 
trial diversion  is  a  possibility  the  matter  is  referred  to  pre- 
trial services  for  a  pretrial  diversion  investigation  and  report. 
In  cases  not  meeting:  the  guidelines,  approval  by  a  supervising 
Assistant  United  States  Attorney  is  required  prior  to  refer- 
ring the  matter  for  a  pretrial  diversion  investigation.  Pre- 
trial Services  conducts  an  investigation  to  determine  whether 
a  particular  person  is  a  suitable  candidate  for  diversion.  A 
written  report  is  prepared  and  submitted  to  the  Assistant 
United  States  Attorney  who  then  determines  whether  pre- 
trial diversion  agreement  is  entered  into  between  the  United 
States  Attorney's  Office,  the  divertee  and  his  or  her  attorney. 
The  agreement  can  be  tailored  to  the  specific  circumstances  of 
the  case.  For  example,  restitution  can  be  made  a  condition  of 
diversion  in  cases  involving  theft  or  embezzlement.  Usually 
the  period  of  supervision  is  one  year.  If  the  person  success- 
fully completes  the  program,  the  United  States  Attorney's 
office  declines  criminal  prosecution.  If  the  person  fails  to 
comply  with  the  terms  of  the  pretrial  diversion  agreement 
formal  criminal  proceedings  are  considered. 
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We  believe  that  pretrial  diversion  as  currently  admin- 
istered is  a  valuable  program  which  provides  a  workable 
alternative  to  criminal  prosecution.  The  program  provides 
qualified  persons  with  an  important  second  chance  to  avoid 
a  federal  criminal  record.  The  success  rate  for  persons  par- 
ticipating in  the  program  is  high. 

The  Committee  intends  that  all  or  any  portion  of  the  necessary  serv- 
ices be  contracted  where  appropriate.  These  services  should  include 
those  specified  in  S.  923  and  any  additional  necessary  services  such  as 
counseling  and  housing. 

Section  106.  Section  106  amends  section  3155  of  title  18,  United 
States  Code,  to  require  annual  reports  by  the  chief  pretrial  services 
officer  in  Special  Districts,  by  the  chief  probation  officer  in  all  other 
districts  and  by  the  Director  of  the  Administrative  Office  of  the  U.S. 
Courts.  The  chief  pretrial  services  officer  in  Special  Districts  and  the 
chief  probation  officer  in  all  other  districts  must  report  to  the  Chief 
Judge  of  the  district  on  the  administration  and  operation  of  pretrial 
services  within  the  district.  The  Chief  Judge  of  the  circuit  and  the 
magistrate  or  their  designees  who  serve  on  the  panel  in  Special  Dis- 
tricts should  also  be  provided  with  a  copv  of  the  report  in  a  timely 
fashion.  The  annual  report  to  the  Judicial  Conference  of  the  United 
States  bv  the  Director  of  the  Administrative  Office  of  the  U.S.  Courts 
will  include  a  report  on  the  administration  and  operation  of  pretrial 
services  for  the  previous  year. 

Section  107.  Section  107  makes  amendments  to  title  18,  United 
States  Code,  to  conform  with  the  provisions  of  S.  923. 

Section  108.  Section  108  sets  the  effective  dates  for  certain  provisions 
of  S.  923.  Eighteen  months  after  the  enactment  of  S.  923.  the  Special 
Districts  established  under  section  103  can  begin  full  operation.  During 
the  18  mon.th  interval,  the  court,  the  panel  established  under  section 
103,  the  circuit  iudicial  council,  and  the  Administrative  Office  of  the 
U.S.  Courts  will  evaluate  the  needs  of  the  defendants  in  each  district 
for  pretrial  services  and  evaluate  whether  existing  personnel  and  facil- 
ities can  adequately  meet  those  needs.  If  the  evaluation  indicates  that 
existing  personnel  is  inadequate  or  inappropriate  to  provide  pretrial 
services,  the  circuit  judicial  council  together  with  the  district  court  will 
recommend  that  the  district  be  designated  a  SpeciaV  District  under 
section  103  and  a  chief  pretrial  services  officer  who  is -not  a  probation 
officer  and  other  necessary  personnel  will  be  appointed.  Special  Dis- 
tricts may  begin  pretrial  services  at  the  end  of  the  18  month  interval, 
t  and  at  anytime  thereafter  additional  districts  may  be  designated  as 
Special  Districts. 

During  the  18  month  delnv  between  the  enactment  of  S.  923  and  the 
establishment  of  Special  Districts,  the  ten  demonstration  pretrial 
services  aprencies  established  under. Title  II  of  the  Speedy  Trial  Act 
of  1974  will  continue  to  operate.  The  district  court  and  circuit  iudicial 
council  may  recommend  that  the  demonstration  districts  be  desisrnated 
as  Special  Districts  under  section  103  and  begin  to  operate  as  a  Special 
District  at  the  end  of  the  18  month  interval.  If  a  demonstration  dis- 
trict is  not  designated  a  Special  District  the  demonstration  ngencv  will 
cease  to  exist  and  remaining  probation  personnel  within  the  district 
will  perform  pretrial  services. 
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In  those  demonstration  districts  designated  as  Special  Districts  at 
the  end  of  the  18  month  period,  every  effort  should  be  made  to  provide 
a  smooth  transition  and  "continuity  of  services  from  the  demonstration 
to  the  Special  District  program  and,  wherever  possible  and  practical, 
personnel  employed  in  the  demonstration  agency  should  be  retained. 

Section  109.  Section  109(a)  authorizes  appropriation  of  funds  for 
pretrial  services  on  Special  Districts  established  under  section  103. 
When  existing  personnel  provides  pretrial  services,  funding  should 
be  by  the  procedures  applicable  to  those  personnel. 

Subsection  109(b)  authorizes  appropriations  of  funds  for  the  10 
demonstration  pretrial  services  agencies  to  continue  until  the  expira- 
tion of  the  18  month  interval  between  enactment  of  S.  923  and  the 
establishment  of  pretrial  services  in  Special  Districts. 

Regulatory  Impact  Statement 

In  compliance  with  paragraph  11  Rule  XXVI  of  the  Standing 
Rules  of  the  Senate  it  is  hereby  stated  that  the  Committee  anticipates 
that  the  bill  will  have  no  additional  direct  regulatory  impact.  After 
due  consideration,  the  Committee  has  determined  that  the  changes 
in  existing  law  contained  in  the  bill  will  not  increase  or  diminish 
any  present  regulatory  responsibilities  of  the  U.S.  Department  of 
Justice  or  of  any  other  Department  which  exercises  a  law  enforce- 
ment responsibility. 

U.S.  Congress, 
Congressional  Budget  Office,' 
Washington,  D.C.,  May  21,  1981. 
Hon.  Strom  Thurmond, 

Chairman,  Committee  on  the  Judiciary,  U.S.  Senate, 
Washington,  D.C. 

Dear  Mr.  Chairman  :  Pursuant  to  Section  403  of  the  Congressional 
Budget  Act  of  1974,  the  Congressional  Budget  Office  has  prepared 
the  attached  cost  estimate  for  S.  923,  the  Pretrial  Services  Act  of 

1981.  ,  ., 

Should  the  Committee  so  desire,  we  would-be  pleased  to  provide 

further  details  on  this  estimate.  ' 

Sincerely, 

Alice  M.  Rivlin,  Director. 

Congressional  Budget  Office— Cost  Estimate 

1.  Bill  number :  S.  923.     .. 

2.  Bill  title :  Pretrial  Services  Act  of  1981. 

3.  Bill  status:  As  ordered- reported  by  the  Senate  Committee  on  the 
Judiciary,  May  15, 1981.  m 

4.  Bill  purpose:  The  bill,  amends  Chapter  207  of  Tide  18.  I  nited 
States  Code,  by  authorizing  such  sums  as  may  be  necessary  for  the 
Director  of  the"  Administrative  Offices  of  the  Unitea  States  Courts  to 
establish  pretrial  service  'programs  in  every  judicial  district  except  the 
District  of  Columbia.  It  also  allows  for  the  creation  of  pretrial  services 
in  special  districts  and  outlines  the  organization,  administration,  and 
functions  of  pretrial,  services. 
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This  amendment  would  become  effective  18  months  after  the  date  of 
enactment  of  the  bill  In  the  meantime,  the  bill  extends,  on  a  permanent 
basis,  the  ten  pretrial  services  demonstration  projects  already  in  op- 
eration. 

5.  Cost  estimate : 

Estimated  authorization  level : 

Fiscal  year :  MilUont 

19R2 _ $4.  2 

1983   _ 6.  4 

1984   12.  8 

1985   _. 17.  2 

1986   18.  8 

Estimated  outlays : 

Fiscal  year : 

1982  ._ .._ 88 

1983   6.  2 

1984   11.  7 

1985   16.  7 

1986   18.  2 

The  costs  of  this  bill  fall  within  budget  function  750. 

6.  Basis  of  estimate :  This  estimate  assumes  that  the  estimated  au- 
thorization levels  shown  above  will  be  appropriated.  Based  upon  in- 
formation available  from  the  Administrative  Office  of  the  United 
States  Courts,  it  is  assumed  that  the  pretrial  services  programs  for  all 
districts  will  become  operational  on  a  staggered  basis:  12  districts  will 
initiate  their  programs  immediately  after  the  end  of  the  18-month 
evaluation  period  (half-way  through  fiscal  year  1983),  another  30 
programs  will  begin  in  fiscal  year  1984,  and  34  more  districts  will 
open  their  programs  at  the  beginning  of  fiscal  year  1985.  Eight  smaller 
districts  are  assumed  to  operate  their  pretrial  services  programs 
through  their  probation  systems.  Assumed  staffing  levels  are  also  based 
on  information  available  from  the  Administrative  Office  of  the  United 
States  Courts. 

The  estimate  of  annual  outlays  are  based  on  analyses  of  the  compo- 
sition of  probable  pretrial  services  programs.  It  is' estimated  that  90 
percent  of  each  year's  authorization  will  be  spent  that  same  year,  with 
the  remainder  spent  the  year  after. 

7.  Estimate  comparison :  None. 

8.  Previous  CBO  estimate:  On  May  15,  1981.  CBO  prepared  a  cost 
estimate  on  H.R.  3481,  the  Pretrial  Services  Act  of  1981,  for  the  House 
Committee  on  the  Judiciary.  That  bill  authorized  $6  million  in  fiscal 
year  1982  and  $8  million  in  fiscal  year  1983  for  the  establishment  of 
pretrial  services  in  those  judicial  districts  recommended  by  the  United 

'States  District  Courts  and  circuit  judicial  councils.  It  was  estimated 
that  that  authorization  level  would  provide  sufficient  funding  for  ap- 
proximately 20  districts  in  fiscal  year  1982  and  approximately  25  dis- 
tricts in  fiscal  year  1983. 

9.  Estimate  prepared  by :  Steve  Martin. 

10.  Estimate  approved  by : 

James  L.  Blum, 
Assistant  Director  for  Budget  Analysis. 
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Changes  in  Existing  Law 

In  compliance  with  subsection  (12)  of  rule  XXVI  of  the  Standing 
Rules  of  the  Senate,  changes  in  existing  law  made  by  the  bill,  as  re- 
ported, are  shown  as  follows  (existing  law  proposed  to  be  omitted 
is  enclosed  in  black  brackets,  new  matter  is  printed  in  italic,  and 
existing  law  in  which  no  change  is  proposed  is  shown  in  roman)  : 

TITLE  18,  UNITED  STATES  CODE 

PART  II— CRIMINAL  PROCEDURE 

♦  *  *  *  *  *  * 

Chapter  207— Release 

3141.  Power  of  courts  and  magistrates. 

3142.  Surrender  by  ball. 

3143.  Additional  bail. 

3144.  Cases  removed  from  State  courts 

3145.  Parties  and  witnesses-Rule. 

3146.  Release  in  noncapital  cases  prior  to  trial.  . ' 

3147.  Appeal  from  conditions  of  release. 

3148.  Release  in  capital  cases  or  after  conviction. 

3149.  Release  of  material  witnesses. 
8150.  Penalties  for  failure  to  appear. 

3151.  Contempt. 

3152.  Establishment  of  Pretrial  Services  [Agencies]  in  ail  districts 
S152A.  Establishment  of  pretrial  services  in  special  districts. 

3153.  Organization  and  administration  of  pretrial  services  [agencies]  in  all  dis- 

tricts, w  .  . 

3154.  Functions  and  Powers  of  Pretrial  Services' Agencies. 

3155.  [Report  to  Congress]  Annual  reports. 

3156.  Definitions. 

*  *  *  *  *    ;  *  * 

§3152.  Establishment  of  pretrial  services  [agencies]  in  all  dis- 
tricts 

The  Director  of  the  Administrative  Office  of  the  United  States 
Courts  [shall  establish,  on  a  demonstration  basis,  in  each  of  ten  rep- 
resentative judicial  districts  (other  than  the  District  of  Columbia), 
a  pretrial  services  agency  authorized  to  maintain  effective  supervision 
and  control  over,  and  to  provide  supportive  services  to,  defendants 
released  under  this  chapter.  The  districts  in  which  such  agencies  are 
to  be  established  shall  be  designated  by  the  Chief  Justice  of  the  United 
States  after  consultation  with  the  Attorney  General,  on  the  basis  of 
such  considerations  as  the  number  of  criminal  cases  prosecuted  an- 
nually in  the  district,  the  percentage  of  defendants  in  the  district  pres- 
ently detained  prior  to  trial,  the  incidence  of  crime  charged  against 
persons  released  pending  trial  under  this  chapter,  and  the  availability 
of  community  resources  to  implement  the  conditions  of  release  which 
may  be  imposed  under  this  chapter.]  (hereinafter  in  this  chapter  re- 
ferred to  as  the  'Director')  shall,  under  the  supervision  and  direction 
of  the  Judicial  Conference  of  the  United  States,  provide  directly,  or 
by  contract  or  otherwise,  'to  such  extent  and  in  such  amounts  as  are 
provided  in  appropriation  AcU,  for  the  establishment  of  pretrial 
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services  in  each  judicial  district  (other  than  the  District  of  Columbia) . 
Pretrial  services  established  under  this  section  shall  be  supervised  by 
a  chief  probation  officer  appointed  under  section  3664  of  this  title  or 
by  a  chief  pretrial  services  officer  appointed  pursuant  to  section  SIBtA 
of  this  title. 

8  3152A.  Establishment  of  pretrial  services,  In  special  districts 

(a)  If  an  appropriate  United  States  district  court  and  the  circuit 
judicial  council  jointly  recommend  the  establishment  of  pretrial  serv- 
ices in  a  particular  district,  pretrial  services  shall  be  established  under 
the  general  authority  of  the  Administrative  Office  of  the  United  States 
Courts. 

(b)  The  pretrial  services  established  under  subsection  (a)  shall  be 
supervised  by  a  chief  pretrial  services  officer  selected  by  a  panel  con- 
sisting of  the  chief  judge  of  the  circuit,  the  chief  judge  of  the  district, 
and  a  magistrate  of  the  district  or  their  designees.  The  chief  pretrial 
services  officer  appointed  under  this  subsection  shall  be  an  individual 
other  than  one  serving  under  authority  of  section  3654  of  this  title. 

[§  3153.  Organization  of  pretrial  services  agencies 

C(a)  The  powers  of  five  pretrial  agencies  shall  be  vested  in  the  Divi- 
sion of  Probation  of  the  Administrative  Office  of  the  United  States 
Courts.  Such  Division  shall  establish  general  policy  for  such  agencies. 
[(b)  (1)  the  powers  of  each  of  the  remaining  five  pretrial  services 
agencies  shall  be  vested  in  a  Board  of  Trustees  which  shall  consist  of 
seven  members.  The  Board  of  Trustees  shall  establish  general  policy 
for  the  agency. 

f  (2)  Members  of  the  Board  of  Trustees  shall  be  appointed  by  the 
chief  judge  of  the  United  States  district  court  for  the  district  in  which 
such  agency  is  established  as  follows : 

T(A)  one  member,  who  shall  be  a  United  States  district  court 
frag*; 
[(B)  one  member,  who  shall  be  the  United  States  attorney ; 
[(C)  two  members,  who  shall  be  members  of  the  local  bar  active 
in  the  defense  of  criminal  cases,  and  one  of  whom  shall  be  a  Federal 
public  defender,  if  any ; 
f(D)  one  member,  who  shall  be  the  chief  probation  officer;  and 
[(E)  two  members  who  shall  be  representatives  of  community 
organisations. 
{(c)  The  term  of  office  of  a  member  of  the  Board  of  Trustees  ap- 
pointed pursuant  to  clauses  (C)  (other  than  a  public  defender)  and 
(E)  of  subsection  (b)  (2)  shall  be  three  years.  A  vacancy  in  the  Board 
4  shall  be  filled  in  the  same  manner  as  the  original  appointment.  Any 
member  appointed  pursuant  to  clause  (C)  (other  than  a  public  de- 
fender) or  (E)  of  subsection  (b)  (2)  to  fill  a  vacancy  occurring  prior 
to  the  expiration  of  the  term  for  which  his  predecessor  was  appointed 
shall  be  appointed  only  for  the  remainder  of  such  term. 

[(d)  (1 )  In  each  of  the  five  demonstration  districts  in  which  pretrial 
service  agencies  are  established  pursuant  to  subsection  (a)  of  this  sec- 
tion, the  pretrial  service  ofl&cer  shall  be  a  Federal  probation  officer  of 
the  district  designated  for  this  purpose  by  the  Chief  of  the  Division  of 
Probation  and  shaH  be  compensated  at  a  rate  not  in  excess  of  the  rate 
prescribed  for  GS-16  by  section  .5382  of  title  5,  United  States  Code. 


91 

f  (2)  In  each  of  the  five  remaining  demonstration  districts  in  which 
pretrial  service  agencies  are  established  pursuant  to  subsection  (b)  (1) 
of  this  section,  after  reviewing  the  recommendations  of  the  judges  of 
the  district  court  to  be  served  by  the  agency,  each  such  Board  of  Trust- 
ees shall  appoint  a  chief  pretrial  service  officer,  who  shall  be  compen- 
sated at  a  rate  prescribed  for  GS-15  by  section  5332  of  title  5,  United 
States  Code. 

T(3)  The  designated  probation  officer  or  the  chief  pretrial  service 
officer,  subject  to  the  general  policy  established  by  the  Division  of  Pro- 
bation or  the  Board  of  Trustees,  respectively,  shall  be  responsible  for 
the  direction,  and  supervision  of  the  agency  and  may  appoint  and  fix 
the  compensation  of  such  other  personnel  as  may  be  necessary  to  staff 
such  agency,  and  may  appoint  such  experts  and  consultants  as  may  be 
necessary,  pursuant  to  section  3109  of  title  5,  United  States  Code.  The 
compensation  of  such  personnel  so  appointed  shall  be  comparable  to 
levels  of  compensation  established  under  chapter  53  of  title  5,  United 
States  Code.J 

§3153.  Organization  and  administration  of  pretrial  services  in 
all  districts 

(a)  With  the  approval  of  the  district  court,  the  chief  pretrial  serv- 
ices officer  in  districts  in  which  pretrial  services  are  established  pur- 
suant to  section  3152 A  of  this  title,  or  the  chief  probation  officer-in  all 
other  districts,  shall  appoint  such  other  personnel  as  may  be  required. 
The  position  requirements  and  rate  of  compensation  of  the  chief 
pretrial,  services  officer,  the  chief  probation  officer  and  such  other 
personnel  shall  be  established  by  the  Director  with  the  approval  of 
the  Judicial  Conference  of  the  United  States,  except  that  nonsuch 
rate  of  compensation  shall  exceed  the  rate  of  basic  pay  in  effect  and 
then  payable  for  grade  GS-16  of  the  General  Schedule  under  section 
5332  of  title  5,  United  States  Code.  . 

(b)  The  chief  pretrial  services  officer  in  districts  in  which  pretrial 
services  are  established  pursuant  to  section  3152A  of  this  title,  or  the 
chief  probation  officer  in  all  other  districts,  is  authorized,  subject  to 
the  general  policy  established  by  the  Director  and  the  approval  of  the 
district  court,  to  procure  temporary  and  intermittent  services  to  the 
extent  authorized  by  section  3109  of  title  5,  United  States  Code.  The 
staff,  other  than  clerical  staff,  may  be  drawn  from  law  school  students, 
graduate  students,  or  such  other  available  personnel. 

(c)(1)  Except  as  provided  in  paragraph  (2)  of  this  subsection, 
information  contained  in  pretrial  services  files,  presented  in  any  pre- 
trial services  report,  or  divulged  by  a  pretrial  services  officer,  a  chief 
probation  officer,  or  a  staff  member  during  the  course  of  any  hearing, 
shall  be  used  only  for  the  purposes  of  a  bai1  determination  and  shall 
othemvise  be  confidential.  The  report  shall  be  made  available  to  the 
attorney  for  the  accused  and  the  attorney  for  the  Government. 

(2)  the  Director  shall  issue  regulations  establishing  the  policy  for 
release  of  information  contained  in  pretrial  services  files.  Such  regula- 
tions shall  provide  exceptions  to  the  confidentiality  requirements  under 
paragraph  (1)  of  this  subsection  to  allow  access  to  such  information — 
(A)  by  qualified  persons  for  purposes  of  research  related  to 
the  administration  of  criminal  justice; 
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(B)  by  persons  under  contract  under  section  3 154. (4)  of  this 
title; 

(C)  by  probation  officers  for  the  purpose  of  compiling  presen- 
tence reports; 

(D)  insofar  as  such  information  is  a  pretrial  diversion  report, 
to  the  attorney  for  the  accused  and  the  attorney  for  the  Govern- 
ment ;  and 

(E)  in  certain  limited  cases,  to  law  enforcement  agencies  for 
law  enforcement  purposes. 

(3)  Information  contained  in  pretrial  services  Hies,  presented  in 
any  pretrial  services  report,  or  divulged  by  a  pretrial  services  officer, 
a  chief  probation  officer,  or  a  staff  member  during  the  course  of  any 
hearing,  shall  not  be  admissible  on  the  issue  of  guilt  in  any  judicial 
proceeding,  except  that  such  information  may  be  used  in  proceedings 
to  determine  guilt  or  penalties  for  failure  to  appear  or  a  violation  of 
the  conditions  of  release,  in  pre  jury  proceedings,  and  for  the  purpose 
of  impeachment  in  any  subsequent  proceeding. 

[§  3154.  Functions  and  powers  of  pretrial  services  agencies 

[Each  pretrial  services  agency  shall  perform  such  of  the  following 
functions  as  the  district  court  to  be  served  may  specify : 

[(1)  Collect,  verifv,  and  report  promptly  to  the  iudicial  officer 
information  pertaining  to  the  pretrial  release  of  each  person 
charged  with  an  offense,  and  recommend  appropriate  release 
conditions  for  each  such  person,  but  such  information  as  mav  be 
contained  in  the  agency's  files  or  presented  in  its  report  or  which 
shall  be  divulged  during  the  course  of  anv  hearing  shall  be  used 
only  for  the  purpose  of  a  bail  determination  and  shall  otherwise 
be  confidential.  In  their  respective  districts,  the  Division  of  Pro- 
bation or  the  Board  of  Trustees  shall  issue  regulations  establishing 
policy  on  the  release  of  agency  files.  Such  regulations  shall  create 
an  exception  to  the  confidentiality  requirement  so  that  such  infor- 
mation shall  be  available  to  members  of  the  agency's  staff  and  to 
qualified  persons  for  purposes  of  research  related  to  the  admini- 
stration of  criminal  justice.  Such  regulations  may  create  an  ex-  ' 
ception  to  the  confidentiality  requirement  so  that  access  to  agency 
files  will  be  permitted  by  agencies  under  contract  pursuant  to 
paragraph  (4)  of  this  section;  to  probation  officers  for  the  pur- 
pose of  compiling  a  presentence  report  and  in  certain  limited  cases 
to  law  enforcement  agencies  for  law  enforcement  purposes.  In  no 
case  shall  such  information  be  admissible  on  the  issue  of  guilt 
in  any  judicial  proceeding,  and  in  their  respective  districts,  the 
Division  of  Probation  or  the  Board  of  Trustees  may  permit  such 
information  to  be  used  on  the  issue  of  guilt  for  a  crime  committed 
in  the  course  of  obtaining  pretrial  release. 

[(2)  Review  and  modify  the  reports  and  recommendations 
specified  in  paragraph  CI)  for  persons  seeking  release  pursuant 
to  section  3146(e)  or  section  3147. 

[(3)  Supervise  person^  released  into  its  custody  under  this 
chapter. 

[(4)  With  the «coope ration  of  the  Administrative  Office  of  the 
United  States  Courts,  and  with  the  approval  of  the  Attorney 
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General,  operate  or  contract  for  the  operation  of  appropriate 
facilities  for  the  custody  or  care  of  persons  released  under  this 
chapter  including,  but  not  limited  to,  residential  halfway  houses, 
addict  and  alcoholic  treatment  centers,  and  counseling  services. 

[(5)  Inform  the  court  of  all  apparent  violation  of  pretrial 
release  conditions  or  arrests  of  persons  released  to  its  custody  or 
under  its  supervision  and  recommend  appropriate  modifications 
of  release  conditions. 

[(6)  Serve  as  coordinator  for  other  local  agencies  which  serve 
or  are  eligible  to  serve  as  custodians  under  this  chapter  and  advise 
the  court  as  to  the  eligibility,  availability,  and  capacity  of  such 
agencies. 

[(7)  Assist  persons  released  under  this  chapter  in  securing  any 
necessary  employment,  medical,  legal,  or  social  services. 

[(8)  Prepare,  in  cooperation  with  the  United  States  marshal 
and  the  United  States  attorney  such  pretrial  detention  reports  as 
are  required  by  the  provisions  of  the  Federal  Rules  of  Criminal 
Procedure  relating  to  the  supervision  of  detention  pending  trial. 

[(9)  Perform  such  other  functions  as  the  court  may,  from  time 
to  time,  assign.] 

§  3154.  Functions  and  powers  of  pretrial  services  agencies 

Pretrial  services  functions  shall  include  the  following : 
{!)   Collect,  verify,  and  report  to  the  judicial  officer  prior  to  the  pre- 
trial release  hearing,  information  pertaining  to  the  pretrial  release  of 
each  individual  charged  with  an  offense,  and  recommend  appropriate 
release  conditions  for  each  such  individual. 

(2)  Review  and  modify  the  reports  and  recommendations  specified 
in  paragraph  (1)  of  this  section  for  persons  seeking  release,  pursuant 
to  section  3146 (e)  or  section  3147  of  this  chapter. 

(3)  Supervise  persons  released  into  its  custody  under  this  chapter. 

(4)  Operate  or  contrast  fo-r  the  operation  of  appropriate  facilities 
for  the  custody  or  care  of  persons  released  under  this  chapter  including 
residential  half\i%ay  houses,  addict  and  alcoholic  treatment  centers,  and 
counseling  services. 

(5)  Inform,  the  court  and  the  United  States  attorney  of  all  apparent 
violations  of  pretrial  release  conditions  or  arrests  of  persons  released 
to  its  custody  or  under  its  supervision  and  recommend  appropriate 
modifications  of  release  conditions. 

(6)  Serve  as  coordinator  for  other  local  agencies  which  serve  or  are 
elia'ble  to  serve  as  custodians  under  this  chapter  and  advise  the  court 
as  to  the  eligibility,  availability,  and  capacity  of  such  agencies. 

(7)  Assist  persons  released  under  this  chapter  in  securing  any  neces- 
sary employment,  medical,  legal,  or  social  services. 

(8)  Prepare,  in  cooperation  with  the  United  States  marshal  arid 
the  United  States  attorney  such  pretrial  detention  reports  as  are  re- 
guired  by  the  provisions  of  the  Federal  Rules  of  Criminal  Procedure 
relating  to  the  supervision  of  detention  pending  trial. 

(9)  Develop  and  implement  a  system  to  monitor  ana  evaluate  bail 
activities,  provide  information  to  judicial  officers  on  the  results  of  bail 
decisions,  and  prepare  periodic  reports  to  assist  in  the  in  provement  of 
the  bail  process. 


94 


(10)  To  the  extent  provided  for  in  an  agreement  between  a  pretrial 
services  officer  in  districts  in  which  pretrial  services  are  established 
pursuant  to  section  S162A  of  this  title,  or  the  chief  probation  officer 
in  all  other  districts,  or  a  staff  member  in  his  or  her  official  capacity, 
and  the.  United  States  attorney,  cdUct,  verify,  and  prepare  reports  for 
the  United  States  attorney's  office  of  information  pertaining  to  the 
pretrial  diversion  of  any  individual  who  is  or  may  be  charged  with  an 
offense,  and  perform  such  other  duties  as  may  be  required  under  any 
such  agreement. 

(11)  Make  contracts,  to  *uch  extent  and  in  such  amounts  as  are  pro- 
vided in  appropriation  Acts,  for  the  carrying  out  of  any  pretrial  serv- 
ices functions. 

(It)  Perform  such  other  functions  as  specified  under  this  chapter. 

R  3155.  Report  to  the  Congress 

[  (a)  The  Director  of  the  Administrative  Office  of  the  United  States 
Courts  shall  annually  report  to  Congress  on  the  accomplishments  of 
the  pretrial  services  agencies,  with  particular  attention  to  (1)  their 
effectiveness  in  reducing  crime  committed  by  persons  released  under 
this  dlfipter;  (2)  their  effectiveness  in  reducing  the  volume  and  cost  of 
unnecessary  pretrial  detention;  and  (3)  their  effectiveness  in  improv- 
ing the  operation  of  this  chapter.  The  Director  shall  include  in  his 
fourth  annual  report  recommendations  for  any  necessary  modification 
of  this  chapter  or  expansion  to  other  districts.  Such  report  shall  also 
compare  the  accomplishments  of  the  pretrial  services  agencies  operated 
by  the  Division  of  Probation  with  those  operated  by  Boards  of  Trust- 
ees  and  with  monetary  bail  or  any  other  program  generally  used  in 
State  and  Federal  courts  to  guarantee  presence  at  trial. 

f(b)  On  or  before  the  expiration  of  the  forty-eighth-month  period 
following  July  1,  1975,  the  Director  of  the  Administrative  Office  of 
the  United  States  Courts  shall  file  a  comprehensive'  report  with  the, 
Congress  concerning  the  administration  and  operation  of  the  amend- 
ments made  by  the  Speedy  Trial  Act  of  1974,  including  his  views  and 
recommendations  with  respect  thereto.] 

§  3155.  Annual  reports 

Each  chief  pretrial  services  officer  in  districts  in  which  pretrial  serv- 
ices are  established  pursuant  to  section  8 152 A  of  this  title,  and  each 
chief  probation  officer  in  all  other  districts,  shall  prepare^  an  annual 
report  to  the  chief  judge  of  the  district  court  and  the  Director  con- 
cerning the  administration  and  operation  of  pretrial  services.  The  Di- 
*  rector  shall  be  required  to  include  in  the  Director's  annual  report  to 
th£  Judicial  Conference  under  section  601>  of  title  28,  United  States 
Code,  a  report  on  the  administration  and  operation  of  the  pretrial 
services  for  the  previous  year. 
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HOUSE  Of'  REPRESENTATIVES 


Report 
No.  97-792 


PRETRIAL  SERVICES  ACT  OF  1982 


September  8,  1982.— Ordered  to  be  printed 


Mr.  Hughes,  from  the  committee  of  conference, 
submitted  the  following 

CONFERENCE  REPORT 

[To  accompany  S.  923] 

The  committee  of  conference  on  the  disagreeing  votes  of  the  two 
Houses  on  the  amendment  of  the  House  to  the  bill  (S.  923)  to 
amend  chapter  207  of  title  18,  United  States  Code,  relating  to  pre- 
trial services,  having  met,  after  full  and  free  conference,  have 
agreed  to  recommend  and  do  recommend  to  their  respective  Houses 
as  follows: 

That  the  Senate  recede  from  its  disagreement  to  the  amendment 
of  the  House  and  agree  to  the  same  with  an  amendment  as  follows: 

In  lieu  of  the  matter  proposed  to  be  inserted  by  the  House 
amendment  insert  the  following: 

That  this  Act  may  be  cited  as  the  "Pretrial  Services  Act  of  1982". 
Sec.  2.  Section  3152  of  title  18,  United  States  Code,  is  amended  to 
read  as  follows: 

"§3152.  Establishment  of  pretrial  services 

"(a)  On  and  after  the  date  of  the  enactment  of  the  Pretrial  Serv- 
ices Act  of  1982,  the  Director  of  the  Administrative  Office  of  the 
United  States  Courts  (hereinafter  in  this  chapter  referred  to  as  the 
'Director')  shall,  under  the  supervision  and  direction  of  the  Judicial 
Conference  of  the  United  States,  provide  directly,  or  by  contract  or 
otherwise  (to  such  extent  and  in  such  amounts  as  are  provided  in 
appropriation  Acts),  for  the  establishment  of  pretrial  services  in 
each  judicial  district  (other  than  the  District  of  Columbia).  Pretrial 
services  established  under  this  section  shall  be  supervised  by  a  chief 
probation  officer  appointed  under  section  365/f  of  this  title  or  by  a 
chief  pretrial  services  officer  selected  under  subsection  (c)  of  this  sec- 
tion. 

"(b)  Beginning  eighteen  months  after  the  date  of  the  enactment  of 
the  Pretrial  Services  Act  of  1982,  if  an  appropriate  United  States 
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district  court  and  \e  circuit  judicial  council  jointly  recommend  the 
establishment  un  this  subsection  of  pretrial  services  in  a  particu- 
lar district,  pretrial  services  shall  be  established  under  the  general 
authority  of  the  Administrative  Office  of  the  United  States  Courts. 

"(c)  The  pretrial  services  established  under  subsection  (b)  of  this 
section  shall  be  supervised  by  a  chief  pretrial  services  officer  selected 
by  a  panel  consisting  of  the  chief  judge  of  the  circuit,  the  chief 
judge  of  the  district,  and  a  magistrate  of  the  district  or  their  desig- 
nees. The  chief  pretrial  services  officer  appointed  under  this  subsec- 
tion shall  be  an  individual  other  than  one  serving  under  authority 
of  section  3651}  of  this  title.". 

Sec.  3.  Section  3153  of  title  18,  United  States  Code,  is  amended  to 
read  as  follows:  I 

"§3153.  Organization  and  administration  of  pretrial  services 

"(a)(1)  With  the  approval  of  the  district  court,  the  chief  pretrial 
services  officer  in  districts  in  which  pretrial  services  are  established 
under  section  3152(b)  of  this  title  shall  appoint  such  other  personnel 
as  may  be  required.  The  position  requirements  and  rate  of  compen- 
sation of  the  chief  pretrial  services  officer  and  such  other  personnel 
shall  be  established  by  the  Director  with  the  approval  of  the  Judi- 
cial Conference  of  the  United  States,  except  that  no  such  rate  of 
compensation  shall  exceed  the  rate  of  basic  pay  in  effect  and  then 
payable  for  grade  GS-16  of  the  General  Schedule  under  section  5332 
of  title  5,  United  States  Code. 

"(2)  The  chief  pretrial  services  officer  in  districts  in  which  pre- 
trial services  are  established  under  section  3152(b)  of  this  title  is  au- 
thorized, subject  to  the  general  policy  established  by  the  Director 
and  the  approval  of  the  district  court,  to  procure  temporary  and  in- 
termittent services  to  the  extent  authorized  by  section  3109  of  title  5, 
United  States  Code.  The  staff,  other  than  clerical  staff,  may  be 
drawn  from  law  school  students,  graduate  students,  or  such  other 
a  va  ilable  personnel. 

"(b)  The  chief  probation  officer  in  all  districts  in  which  pretrial 
services  are  established  under  section  3152(a)  of  this  title  shall  des- 
ignate personnel  appointed  under  chapter  231  of  this  title  to  perform 
pretrial  services  under  this  chapter. 

"(c)(1)  Except  as  provided  in  paragraph  (2)  of  this  subsection,  in- 
formation obtained  in  the  course  of  performing  pretrial  services 
functions  in  relation  to  a  particular  accused  shall  be  used  only  for 
the  purposes  of  a  bail  determination  and  shall  otherwise  be  confi- 
dential. Each  pretrial  services  report  shall  be  made  available  to  the 
attorney  for  the  accused  and  the  attorney  for  the  Government. 

"(2)  The  Director  shall  issue  regulations  establishing  the  policy 
for  release  of  information  made  confidential  by  paragraph  (1)  of 
this  subsection.  Such  regulations  shall  provide  exceptions  to  the  con- 
fidentiality requirements  under  paragraph  (1)  of  this  subsection  to 
allow  access  to  such  information  — 

"(A)  by  (jualifim  parsons  for  purposes  of  research  related  to 
the  ml mi  nist ml  ton  of  criminal  justice; 

"(/>'    In  /-■<•?.•>«'..•>   u«iA'f  vuntruel  under  section  3I5$($)  of  thii 
litis- 

■('>  }r,  pmlMtiott  uffuvr*  /or  tl.r  litirtHKit'  of  cumpiluifl  pr%ii.n- 
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"(D)  insofar  as  such  information  is  a  pretric  Aversion 
report,  to  the  attorney  for  the  accused  and  the  attoi  ..<y  for  the 
Government;  and 

"(E)  in  certain  limited  cases,  to  law  enforcement  agencies  for 
law  enforcement  purposes. 
"(3)  Information  made  confidential  under  paragraph  (1)  of  this 
subsection  is  not  admissible  on  the  issue  of  guilt  in  a  criminal  judi- 
cial proceeding  unless  such  proceeding  is  a  prosecution  for  a  crime 
committed  in  the  course  of  obtaining  pretrial  release  or  a  prosecu- 
tion for  failure  to  appear  for  the  criminal  judicial  proceeding  with 
respect  to  which  pretrial  services  were  provided.  ". 

Sec.  4.  Section  3154  of  title  18,  United  States  Code,  is  amended  to 
read  as  follows: 

"§3154.  Functions  and  powers  relating  to  pretrial  services 

"Pretrial  services  functions  shall  include  the  following: 

"(1)  Collect,  verify,  and  report  to  the  judicial  officer,  prior  to 
the  pretrial  release  hearing,  information  pertaining  to  the  pre- 
trial release  of  each  individual  charged  with  an  offense,  includ- 
ing information  relating  to  any  danger  that  the  release  of  such 
person  may  pose  to  any  other  person  or  the  community,  and  rec- 
ommend appropriate  release  conditions  for  such  individual. 

(2)  Review  and  modify  the  reports  and  recommendations 
specified  in  paragraph  (1)  of  this  section  for  persons  seeking  re- 
lease pursuant  to  section  3146(e)  or  section  3147  of  this  chapter. 

"(3)  Supervise  persons  released  into  its  custody  under  this 
chapter. 

"(4)  Operate  or  contract  for  the  operation  of  appropriate  facil- 
ities for  the  custody  or  care  of  persons  released  under  this  chap- 
ter including  residential  halfway  houses,  addict  and  alcoholic 
treatment  centers,  and  counseling  services. 

"(5)  Inform  the  court  and  the  United  States  attorney  of  all 
apparent  violations  of  pretrial  release  conditions,  arrests  of  per- 
sons released  to  the  custody  of  providers  of  pretrial  services  or 
under  the  supervision  of  providers  of  pretrial  services,  and  any 
danger  that  any  such  person  may  come  to  pose  to  any  other 
person  or  the  community,  and  recommend  appropriate  modifica- 
tions of  release  conditions. 

"(6)  Serve  as  coordinator  for  other  local  agencies  which  serve 
or  are  eligible  to  serve  as  custodians  under  this  chapter  and 
advise  the  court  as  to  the  eligibility,  availability,  and  capacity 
of  such  agencies. 

"(7)  Assist  persons  released  under  this  chapter  in  securing  any 
necessary  employment,  medical,  legal,  or  social  services. 

(8)  Prepare,  in  cooperation  with  the  United  States  marshal 
and  the  United  States  attorney  such  pretrial  detention  reports 
as  are  required  by  the  provisions  of  the  Federal  Rules  of  Crimi- 
nal Procedure  relating  to  the  supervision  of  detention  pending 
trial. 

"(9)  Develop  and  implement  a  system  to  monitor  and  evaluate 
bail  activities,  provide  information  to  judicial  officers  en  the  re- 
sults of  bail  decisions,  and  prepare  periodic  reports  to  assist  in 
the  improvement  of  the  bail  process. 
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"(10)  To  f  °xte'fit  provided  for  in  an  agreement  between  a 
chief  pre  tria,  ..rviccs  officer  in  districts  in  which  pretrial  serv- 
ices are  established  under  section  3152(b)  of  this  title,  or  the 
chief  probation  officer  in  all  other  districts,  and  the  United 
States  attorney,  collect,  verify,  and  prepare  reports  for  (he 
United  Slates  'attorney's  office  of  information  pertaining  to  the 
pretrial  diversion  of  any  individual  who  is  or  may  be  charged 
with  an  offense,  and  perform  such  other  duties  as  may  be  re- 
.     quired  under  any  such  agreement. 

"(IV  Make  contracts,  to  such  extent  and  in  such  amounts  as 
are  provided  in  appropriation  Acts,  for  the  carrying  out  of  any 
pretrial  services  functions. 

"(12)  Perform  such  other  functions  as  specified  under  this 
chapter.". 
Sec.  5.  Section  3155  of  title  18,  United  States  Code,  is  amended  to 
read  as  follows: 

"§3155.  Annual  reports 

"Each  chief  pretrial  services  officer  in  districts  in  which  pretrial 
services  are  established  under  section  3152(b)  of  this  title,  and  each 
chief  probation  officer  in  all  other  districts,  shall  prepare  an 
annual  report  to  the  chief  judge  of  the  district  court  and  the  Direc- 
tor concerning  the  administration  and  operation  of  pretrial  ser-vices. 
The  Director  shall  be  required  to  include  in  the  Director's  annual 
report  to  the  Judicial  Conference  under  section  604  of  title  28  a 
report  on  the  administration  and  operation  of  the  pretrial  services 
for  the  previous  year.  ". 

Sec.  6.  The  table  of  sections  for  chapter  207  of  title  18,  United 
Slates  Code,  is  amended  by  striking  out  the  item  relating  to  section 
3152  and  all  that  follows' through  the  item  relating  to  section  3155 
and.  inserting  in  lieu  thereof  the  following: 

"315'2.  Establishment  of  prettied  services. 
"3153.  Organization  and  administration  of  pretrial  services. 
"3154.  Functions  and  powers  relating  to  pretrial  services. 
"3155.  Annual  reports.  ". 

Sec.  7.  Section  004(a)  of  title  28,  United  States  Code,  is  amended 

by — 

(1)  striking  out  "agencies"  in  paragraph  (9); 

(2)  striking  out  "for  pretrial  services  agencies"  and  inserting 
in  lieu  thereof  "providing  pretrial  services"  in  paragraph  (10); 

(3)  striking  out  "pretrial  service  agencies"  in  paragraph  Jll) 
and  inserting  "offices  providing  pretrial  services"  in  lieu  there- 
of; and 

(4)  striking  out  "pretrial  services  agencies"  in  paragraph  (12) 
and  inserting  "offices  providing  pretrial  services"  in  lieu  there- 
of, r 

Sec.  8.  During  the  period  beginning  on  the  date  of  enactment  of 
this  Act  and  ending  eighteen  months  after  the  date  of  the  enact- 
ment of  this  Act,  the  pretrial  services  agencies  established  under  sec- 
tion 3152  of  title  18  of  the  United  States  Code  in  effect  before  the 
date  of  enactment  of  this  Act  may  continue  to  operate,  employ  staff, 
pi  wide  pretrial  services,  and  perform  such  functions  and  powers  as 
are  authorized  under  chapter  207  of  title  18  of  the  United  States 
Code. 
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Sec.  9.  (a)  There  are  authorized  to  be  appropriated.  /        he.  fiscal 
year  ending  September  30,    1.984,   and  each  succeeding  jiscal  year 
thereafter,  such  sums  as  may  be  necessary  to  carry  out  the  functions 
and  powers  of  pretrial  services  established  under  section  3152(b)  of 
title  18,  United  Slates  Code. 

(b)  There  are  authorized  to  be  appropriated  for  the  fiscal  year 
ending  September  30,  1983,  and  the  fiscal  year  ending  September  30, 
1984,  such  sums  as  may  be  necessary  to  carry  out  the  functions  and 
powers  of  the  pretrial  services  agencies  established  under  section 
3152  of  title  18  of  the  United  States  Code  in  effect  before  the  date  of 
enactment  of  this  Act. 

And  the  House  agree  to  the  same. 

Peter  W.  Rodino, 
Bill  Hughes, 
John  Conyers, 
Robert  W.  Kastenmeier, 
Dan  Glicxman, 
Robert  McClory, 
Harold  S.  Sawyer, 
Hamilton  Fish,  Jr., 
Managers  on  the  Part  of  the  House. 

Strom  Thurmond, 
Charles  McC.  Mathias, 
Paul  Lax  alt, 
Joseph  R.  Biden, 
Patrick  J.  Leahy, 
Managers  on  the  Part  of  the  Senate. 
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JOINT  EXPLANATORY  STATEMENT  OF  THE  COMMI'ITEE  OF 

CONFERENCE 

The  managers  on  the  part  of  the  House  and  the  Senate  at  the 
conference  on  the  disagreeing  votes  of  the  two  Houses  on  the 
amendment  of  the  House  to  the  hill  (S.  923)  to  amend  chapter  207 
of  title  18,  United  States  Code,  relating  to  pretrial  services,  submit 
the  following  joint  statement  to  the  House  and  the  Senate  in  expla- 
nation of  the  effect  of  the  action  agreed  upon  by  the  managers  and 
recommended  in  the  accompanying  conference  report: 

The  House  amendment  struck  out  all  of  the  Senate  bill  after  the 
enacting  clause  and  inserted  a  substitute  text. 

The  Senate  recedes  from  its  disagreement  to  the  amendment  of 
the  House  with  an  amendment  which  is  a  substitute  for  the  Senate 
bill  and  the  House  amendment.  The  differences  between  the  Senate 
bill,  the  House  amendment,  and  the  substitute  agreed  to  in  confer- 
ence are  noted  below,  except  for  clerical  corrections,  conforming 
changes  made  necessary  by  agreements  reached  by  the  conferees, 
and  minor  drafting  and  clarifying  changes. 

The  Senate  bill  provides  for  the  establishment  of  pretrial  services 
in  each  judicial  district,  The  House  amendment  provides  for  the  es- 
tablishment of  pretrial  services  in  those  districts  with  respect  to 
which  the  district  court  and  the  circuit  council  have  so  recommend- 
ed. 

The  conference  substitute  adopts  the  Senate  position. 

The  Senate  bill  provides  that,  for  an  18-month  period  following 
enactment  of  the  bill,  any  pretrial  services  beyond  the  existing 
demonstration  districts — which  are  specifically  authorized  to  con- 
tinue their  operation  during  the  18-month  period — are  to  be  pro- 
vided under  the  supervision  of  the  chief  probation  officers,  utilizing 
existing  resources,  with  no  authority  for  additional  appropriations. 
After  this  18-month  period,  pretrial  services  may  also  be  provided 
under  the  supervision  of  chief  pretrial  services  officers,  who  must 
be  individuals  other  than  those  serving  as  probation  officers  under 
the  authority  of  section  3G54  of  title  18.  When  the  district  court 
and  circuit  counsel  recommended  the  establishment  of  pretrial 
services  in  these  special  districts,  authority  is  provided  for  addition- 
al appropriations  to  support  pretrial  services.  The  Senate  bill  also 
specifically  authorizes  appropriations  necessary  to  continue  the 
demonstration  projects  in  effect  prior  to  the  date  of  enactment,  for 
a  period  ending  18  months  after  the  date  of  enactment. 

The  House  amendment  provides  that,  based  on  the  recommenda- 
tion of  the  district  court  and  the  circuit  council,  pretrial  services 
may  be  provided  under  the  supervision  of  either  chief  probation  of- 
ficers or  chief  pretrial  services  officers.  There  is  no  delay  period  in 
the  availability  of  either  type  of  pretrial  services  supervision,  and 
the  authority  for  appropriations  extends  to  both  types  ol  manage- 
me.  t. 

O 


